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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 


number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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(No. 10,743) 


In re THE DENVER UNION STOCK YARD COMPANY. In re MARKET 
AGENCIES AT UNION STOCK YARDS, DENVER, COLORADO. P&S 
Dockets No. 450 and 435. Decided August 2, 1966. 


Rates and charges—Termination of proceedings—Successor 


The rate proceedings in these two dockets are terminated as the contem- 
plated changes in operations at the Denver Union Stock Yards from a 
private treaty or terminal market to an auction market, The Denver 
Livestock Market, Inc., have been effectuated. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In these rate proceedings under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), an order was issued on 
June 24, 1966 (25 A.D. 822), vacating the basic orders and any 
other orders in effect on July 1, 1966, on the condition that the 
changes in operations at the Union Stock Yards, Denver, Colora- 
do, upon which the petitions of June 23, 1966. were based, were 
effectuated as of July 1, 1966. Said order also provided that an- 
other order would be issued dismissing the proceedings in these 
dockets upon the filing by The Denver Livestock Market, Inc., sub- 
sequent to July 1, 1966, of a statement that such changes were so 
effectuated. On July 11, 1966, The Denver Union Stock Yard 
Company and The Denver Livestock Market, Inc., filed a “Notice 
of Compliance” stating that all of such changes have been effect- 
uated. 
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Accordingly, the proceedings in P. & S. Docket No. 450 and P. 
& S. Docket No. 435 are hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,744) 


In re AMSTERDAM LIVESTOCK SALES, INC. P&S Docket No. 3636. 
Decided August 9, 1966. 


Market agency—Rate schedule—Accounts of sale—Shippers’ proceeds— 
Records—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent, using shippers’ proceeds for unauthorized pur- 
poses, failing to follow rate schedule, issuing incomplete accounts of 
sales and failing to deposit shippers’ proceeds in a separate bank ac- 
count, is ordered to keep records that fully disclose all transactions in 
its business under the act and is suspended as a registrant until no 
longer insolvent. 


Mr. Samuel J. Harris for complainant. 
Mr. Donald A. Campbell, of Amsterdam, New York, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed January 4, 1966, by the Director, Packers and Stockyards 
Division, United States Department of Agriculture, charging 
that respondent’s financial condition does not meet the require- 
ments of the Act (7 U.S.C. 204), and that respondent violated 
certain provisions of the Act and the regulations thereunder 
(9 CFR 201.1 et seq.). 


On July 18, 1966, respondent filed an amended answer in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. Respondent, is now, and was at all times material herein, 
engaged in business as a market agency, buying and selling live- 
stock in commerce on a commission basis. Respondent, a corpora- 
tion having a place of business at Amsterdam, New York, is now, 
and was at all times material herein registered with the Secretary 
of Agriculture as a market agency and dealer under the Act. 


2. The Amsterdam Livestock Sales, Inc. stockyard, Amsterdam, 
New York, hereinafter referred to as the stockyard, is now, and 
was at all times material herein, a posted stockyard subject to 
the provisions of the Act. 


3. Respondent’s current liabilities exceed its current assets. 
As of June 30, 1965, respondent had current liabilities totaling 
$53,247.71, and current assets totaling $34,408.10, resulting in 
an excess of current liabilities over current assets of $18,839.61. 
As of August 31, 1965, respondent had current liabilities totaling 
$55,351.26 and current assets totaling $24,392.08, resulting in 
an excess of current liabilities over current assets of $30,959.18. 


4. Respondent, during the period June 30, 1965, through August 
31, 1965, engaged in business as a market agency at the stock- 
yard, notwithstanding the fact that during such period respond- 
ent’s current liabilities exceeded its current assets. 


5. During the months of July and August 1965, respondent 
used funds received as proceeds from the sale of livestock con- 
signed to it for sale on a commission basis for purposes of its 
own and purposes other than the payment of lawful marketing 
charges and remittance of net proceeds to shippers, thereby 
endangering or impairing the faithful and prompt accounting 
therefor and payment of the portions thereof due to owners or 
consignors of livestock. As of June 30, 1965, respondent had a 
shortage in shippers’ proceeds in the amount of $7,770.56, and 
as of August 31, 1965, a shortage of $22,357.53. 


6. Respondent failed to have its custodial account for shippers’ 
proceeds designated as such on the records of the bank where the 


account was maintained. 


7. Respondent, on or about the dates and in the transactions 
set forth in paragraph VII of the complaint, submitted accounts 
of sale to the consignors of livestock which failed to show the 
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true name of the purchaser. Respondent retained copies of such 
accounts of sale as a part of its records. 


8. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth in paragraph VIII of the complaint, 
failed to charge to and collect from Mohawk Valley Livestock 
Exchange, Inc., a consignor of livestock, the correct and full 
amount of selling commission charges specified in the rate schedule 
which respondent had filed with the Secretary of Agriculture pur- 
suant to section 306(a) of the Act (7 U.S.C. 207(a)), and which 
was in effect at the time of such transactions. 


9. Respondent, during the period from on or about June 30, 
1964, through August 31, 1965, in connection with its market 
agency operations subject to the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in its business. Respondent, during such 
period, failed to keep: (1) an accounts receivable ledger; and 
(2) an accounts payable ledger. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent is insolvent within the meaning of the 
Act (7 U.S.C. 204), and by reason of the facts set forth in Find- 
ings of Fact 4 through 9, it is concluded that respondent has 
violated sections 306 (f), 307, 312(a) and 401 of the Act (7 U.S.C. 
207 (f), 208, 213(a) and 221), and sections 201.40, 201.41, 201.42 
and 201.43 of the regulations thereunder (9 CFR 201.40, 201.41, 
201.42 and 201.43). Inasmuch as respondent has consented to 
the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Engaging in business as a market agency in commerce 
while its current liabilities exceed its current assets; 


(2) Making such use of funds received as proceeds from the 
sale of livestock on a commission basis as would in any manner 
endanger or impair the prompt accounting therefor, and payment 
of such portion thereof as may be due the consignor, shipper, or 
other person entitled thereto; 
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(3) Charging, demanding or collecting a greater or less or 
different compensation for stockyard services furnished by it at 
a posted stockyard than the rates and charges specified in the 
schedule of rates and charges filed with the Secretary of Agri- 
culture and in effect at the time such services are furnished ; 


(4) Issuing accounts of sale to consignors which fail to show 
the true and correct names of the purchasers; and 


(5) Failing to deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds” or by a similar designation and failing to 
maintain such account in conformity with the provisions of section 
201.42 of the regulations under the Act (9 CFR 201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act, including among 
other things: (1) copies of accounts of sale which show the full 
and correct names of the purchasers; (2) an accounts receivable 
ledger; and (3) an accounts payable ledger. 


Respondent is suspended as a registrant under the Act until 


such time as it demonstrates that it is no longer insolvent. When 
respondent demonstrates that it is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating the 


suspension. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 


(No. 10,745) 


In re LEON HILL. P&S Docket No. 3657. Decided August 9, 1966. 


Checks—Failure to pay when due—Records—Insolvency—Suspension of 
registration—Consent ‘ 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased and from failing to pay when 
due for such livestock, is ordered to keep records that fully disclose all 
transactions in his business under the act and is suspended as a 


registrant for 90 days and thereafter until no longer insolvent. 
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Mr. Gerald P. Summers for complainant. 
Mr. J. N. Powell, Jr., of Decatur, Ala., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on March 4, 1966, by the Acting Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging that respondent’s financial 
condition does not meet the requirements of the Act and that 
respondent wilfully violated certain provisions of the Act and the 
regulations promulgated thereunder by the Secretary of Agri- 
culture (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an amended answer on June 27, 1966, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 


issuance of a specified order, with findings and conclusions, for 
the purposes of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 


the order consented to by respondent be issued. 


FINDINGS OF FACT 
1. The livestock markets listed in paragraph I of the complaint, 
hereinafter referred to as the stockyards, are now, and were at 


all times material herein posted stockyards subject to the pro- 
visions of the Act. 


2. Respondent is an individual residing at Route No. 2, Falk- 
ville, Alabama. Respondent is now, and was at all times material 


herein, engaged in the business of buying and selling livestock 
in commerce for his own account and is now, and was at all times 
material herein, registered with the Secretary of Agriculture as 


a dealer and as a market agency under the Act. 


3. Respondent, on or about the dates and in the transactions 
set forth in paragraph III of the complaint purchased livestock 


at the stockyards and otherwise in commerce, and failed to pay, 
when due, the full purchase price of such livestock. 
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4, Respondent’s current liabilities presently exceed his current 
assets and at all times since on or about February 14, 1966, 
respondent’s current liabilities have exceeded his current assets. 
As of February 14, 1966, respondent’s current liabilities totaled 
$123,033.31 while his current assets totaled only $9,853.10, leaving 
a deficiency in the amount of $113,180.21. 


5. Respondent, on or about the dates and in the transactions 
set forth in paragraph V of the complaint, purchased livestock 
in commerce for his own account and, in purported payment of 
the purchase price of such livestock, issued checks which were 
returned unpaid by the bank upon which they were drawn because 
of insufficient funds in respondent’s account. Respondent failed 
to pay, when due, the purchase price of such livestock. 


6. Respondent, during the period from January 1, 1965, through 
February 14, 1966, in connection with his operations under the 
Act, failed to keep accounts, records, and memoranda which fully 
and correctly disclosed all transactions involved in his business. 
Respondent failed to keep: (1) a general ledger of accounts 
showing assets, liabilities, income, expenses, and net worth or 
capital; (2) a cash receipts and disbursements journal; (3) an 
accounts receivable and accounts payable ledger; (4) monthly 
bank reconciliations; and (5) an accurate record of the number 
of livestock bought, sold, or otherwise disposed of each business 
day, the prices paid or received therefor, and the charges made 
for services. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4, it is 
concluded that respondent is insolvent within the meaning of the 
Act (7 U.S.C. 204), and by reason of the facts set forth in 
Findings of Fact 3, 5 and 6, it is concluded that respondent has 
wilfully violated sections 312(a) and 401 of the Act (7 U.S.C. 
213(a), 221) and sections 201.43(b) and 201.46 of the regula- 
tions (9 CFR 201.43(b), 201.46). Inasmuch as respondent has 
consented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued, the order 
will be issued. 
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ORDER 
Respondent shall cease and desist from: 


(1) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank upon which they are drawn to pay such checks; 


(2) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness subject to the Act, including, among other things: (1) a 
general ledger of accounts showing assets, liabilities, income, 
expenses and net worth or capital; (2) a cash receipts and dis- 
bursements journal; (3) an accounts receivable and accounts 
payable ledger; (4) monthly bank reconciliations; and (5) an 
accurate record of the number of livestock bought, sold, or other- 
wise disposed of each business day, the prices paid or received 
therefor, and the charges made for services. 


Respondent is suspended as a registrant under the Act for a 
period of 90 days and thereafter until such time as respondent 
shall demonstrate that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating the suspension after 
the 90-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 10,746) 


In re HAROLD HACK, d/b/a TRAER LIVESTOCK. P&S Docket No. 
3660. Decided August 15, 1966. 


Bonding requirements—Suspension of registration—Default 


Respondent is suspended as a registrant until such time as he complies fully 
with the bonding requirements of the act and the regulations issued 
thereunder. 
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Mr. Garrett N. Wyss for complainant. 


Mr. William B. Mooney, of Waverly, Iowa, for respondent. 
Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed July 18, 1966, to which respondent did not file exceptions, are 
adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This complaint under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seq.), hereinafter called the act, charges 
that respondent, a registered dealer under the act, engaged in 
operations as a dealer without complying with the bonding re- 
quirements of the act and regulations. 


A copy of the complaint and a copy of the rules of practice were 
served on respondent on March 9, 1966, and at the same time he 
was notified in writing that an answer should be filed within 20 
days and that, in accordance with the rules of practice, failure to 
answer would constitute an admission of the facts alleged and 
failure to request a hearing would constitute a waiver of hearing. 
Respondent did not file an answer nor request a hearing, and on 
April 11, 1966, complainant by its counsel filed a recommendation 
for issuance of a default order directing respondent to cease and 
desist from operating without a bond and suspending respondent 
as a registrant under the act until such time as he complied with 
all applicable bonding requirements. A copy of this recommenda- 
tion was served upon respondent, and on April 22, 1966, the 
hearing clerk received a letter from respondent’s attorney stating 
that respondent had discontinued his activities as a dealer and 
that if respondent resumed such activities he would obtain and 
file an appropriate bond as required by the act. 
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The matter was referred to Benj. M. Holstein, Hearing Exam- 


iner, Office of Hearing Examiners, United States Department of 
Agriculture, for the preparation of a recommended decision with- 
out further investigation or hearing, as provided by the rules of 


practice in default cases (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Traer, Iowa, is 
now and was at all times material herein engaged in the business 
of a dealer buying and selling in commerce livestock on his own 
account and is now and was at all times material herein so reg- 
istered with the Secretary of Agriculture. 


2. The following livestock markets, hereinafter referred to as 
the stockyards, were at all times material herein posted stock- 
yards subject to the provisions of the act. 


Cedar Valley Livestock Exchange, Inc., Vinton, Iowa 
Traer Sales Company, Inc., Traer, Iowa 
Tama Livestock Auction, Tama, Iowa 


3. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the act was terminated 
on June 20, 1964. Respondent, by certified letter dated June 8, 
1964, was informed of such termination date and was further 
informed that he would have to furnish a new bond if he continued 
to engage in business as a dealer after such termination date. 
Respondent was also so notified by letters dated December 1, 1964, 
June 2, 1965, and July 12, 1965. Notwithstanding such notices, 
respondent has continued to engage in the business of buying and 
selling, at the stockyards as well as otherwise in commerce, live- 
stock on his own account without filing and maintaining a reason- 
able bond or its equivalent, as required by the act and the regu- 
lations. 


4. By reason of the facts alleged, supra, respondent has wilfully 
violated section 312(a) of the act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


CONCLUSIONS 


Respondent’s operations in business as a dealer under the act 
without filing and maintaining a reasonable bond or its equivalent, 
as set forth in Finding 3, constitutes a wilful violation of section 
312(a) of the act (7 U.S.C. 213(a)) and of sections 201.29 and 








1006 PACKERS AND STOCKYARDS ACT, 1921 


Cite as 25 A.D. 1006 


201.30 of the regulations (9 CFR 201.29, 201.30), as charged. 
In re Grover C. Davis, 25 A.D. 223 (1966) ; In re Barry M. Hall, 
24 A.D. 1588 (1965); In re Lloyd Bryan Moore, 23 A.D. 312 
(1964). It is concluded that the order recommended by complain- 
ant should be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
any capacity for which bonding is required under the act and regu- 
lations without filing and maintaining a reasonable bond or its 
equivalent, as required by the act and regulations thereunder. 


Respondent’s registration under the act is suspended until such 
time as he complies fully with the bonding requirements of the 
act and regulations, at which time, upon request by respondent, a 
supplemental order will be issued terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon respondent, and copies hereof shall be served upon 
the parties. 


(No. 10,747) 


In re HEBRON PACKING Co., INC. P&S Docket No. 3723. Decided 
August 16, 1966. 


Packer—Gifts—Cease and desist—Records—Consent 


Respondent, a packer, is ordered to cease and desist from making payments 
of money or giving anything of value to any employee, etc., of any 
customer or prospective customer as inducement to promote purchases 
by such customer from respondent. Respondent is also ordered to keep 
records that correctly disclose and account for all such gifts. 


Mr. Robert R. Kimmel for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed 
on August 16, 1966, by the Acting Director, Packers and Stock- 
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yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act. 


Respondent filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remain- 
ing allegations, waives oral hearing and the Examiner’s report, 
and consents to the issuance of a specified order, with findings 
of fact and conclusions, for the purpose of this proceeding only, 
based upon the allegations set forth in the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Hebron Packing Co., Inc., hereinafter referred to as the 
respondent, is a corporation with its office and principal place of 
business located at State Routes 173 and 47, Hebron, Illinois 
60034. 


2. Respondent is now, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter, and of preparing meats for sale and ship- 
ment in commerce. 


3. Respondent is now, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


4. Respondent, during the years 1959, 1960, 1961, and 1962, 
was engaged in selling meats to The Kroger Company, a retail 
food dealer. In connection with such operations, respondent, 
without the knowledge or consent of The Kroger Company, made 
payments amounting to $26,621.78 to, or for the benefit of, an 
employee of The Kroger Company who was engaged in conducting 
his employer’s meat and meat food product procurement opera- 
tions, including the selection of suppliers. Such payments were 
made by respondent for the purpose and with the effect of in- 
ducing and influencing such employee to purchase meats on behalf 
of his employer from respondent. 


5. Respondent, in connection with the matters set forth in 
Finding of Fact 4 herein, failed to keep accounts, records, and 
memoranda to fully and correctly disclose all transactions in its 
business, in that the records prepared and kept by respondent to 
account for the said payments amounting to $26,621.78, failed to 
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disclose that said payments were related to respondent’s trans- 
actions with The Kroger Company and were made to, or for the 
benefit of, an employee of The Kroger Company. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. § 
192(a)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has violated section 401 of the Act (7 U.S.C. § 221). 


Inasmuch as respondent has consented to the issuance of the 
order contained herein, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent Hebron Packing Co., Inc., shall cease and desist 
from directly or indirectly making payments of money to or for 
the benefit of, or giving or offering to give any money or anything 
of value to or for the benefit of, any officer, director, agent, or 
employee of any customer or prospective customer to induce or 
influence any of them to promote purchases of meats or meat 
food products by their principal or empoyer from respondent. 


Respondent Hebron Packing Co., Inc., in or in connection with 
the sale and distribution in commerce of meats or meat food 
products, is hereby ordered and directed to make and keep such 
accounts, records, and memoranda as will fully and correctly 
disclose and account for all gifts of anything of value, and pay- 
ments of money, made to any officer, director, agent, or employee 
of any customer or prospective customer. 


This order shall become effective on the first day after service 
upon respondent and: copies hereof shall be served upon the 
parties. 


(No. 10,748) . 


In re MARKET AGENCIES AT FoRT WoRTH STOCK YARDS. P&S 
Docket No. 445. Decided August 16, 1966. 


Modification of rates and charges 
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Respondents are authorized to make 'the requested modification in the current 
schedule of rates and charges. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Mr. S. S. Shultz, of Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents are 
now operating under an order issued on February 7, 1966 (25 A.D. 
166), authorizing assessment of the current temporary schedule 
of rates and charges to and including May 31, 1968, unless changed 
by further order before the latter date. 


On August 4, 1966, a petition was filed on behalf of the respond- 
ents requesting authority to modify the current temporary sched- 
ule of rates and charges by amending the first paragraph of 
Article V so as to reduce the charge for clearing out of the stock- 
yards livestock which is not consigned to or sold by the clearing 
agency to the party for whom cleared, from the rates specified in 
Article II to one-third (14) of the rates in Article II. 


Prior to the issuance of the order of February 7, 1966, author- 
izing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although in- 
terested persons were afforded an opportunity to indicate a desire 
to be heard in the matter, no interested person notified the Hear- 
ing Clerk of a desire to be heard. Inasmuch as the present peti- 
tion does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the order of February 7, 1966, is 
modified so as to authorize the respondents to change the current 
temporary schedule of rates and charges as requested in the peti- 


tion filed on behalf of respondents on August 4, 1966. 


The Packers arid Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
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date. Undue delay in making this order effective may adversely 
affect the marketing of livestock. Accordingly, good cause is 
found for making this order effective in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature. 


Copies hereof sha]] be served upon the parties. 


(No. 10,749) 


In re BOBBY MAX HACKER, d/b/a HACKER CATTLE COMPANY. P&S 
Docket No. 8671. Decided August 18, 1966. 


Checks—Failure to pay when due—Records—Cease and desist—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased and failing to pay when due 
for such livestock and is ordered to keep records that fully disclose all 
transactions in his business under the act. 


Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed on March 22, 1966, by the Director, Packers and Stockyards 
Division, Consumer and Marketing Service, United States Depart- 
ment of Agriculture, charging that respondent’s financial condi- 
tion failed to meet the requirements of the Act and that respond- 
ent violated the Act and the regulations thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on June 21, 1966, in which 
he admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations 
contained in the Complaint. 
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Complainant has filed a recommendation in which it is stated 
that a recent investigation by the Packers and Stockyards Division 
of respondent’s operations as a dealer subject to the Act disclosed 
that: (1) respondent’s current liabilities no longer exceed his 
current assets; (2) respondent has paid for all livestock pur- 
chased; (3) a)) insufficient funds checks have been paid; and (4) 
steps have been taken to ensure that proper books and records 
will be prepared and maintained. It is further stated that since it 
appears that respondent is now operating in compliance with the 
Act and regulations and that suspension of respondent as a regis- 
trant is not necessary to effectuate the purposes of the Act, com- 
plainant recommends that the order ene to by respondent 


be issued. 


FINDINGS OF FACT 

1. The respondent, an individual d/b/a Hacker Cattle Company, 
whose address is Box 157, Valdosta, Georgia, is now and was at 
all times material herein engaged in the business of a dealer 
buying and selling in commerce livestock on his own account and 
is now and was at all times material herein so registered with the 
Secretary of Agriculture. 

2. The following livestock auction markets, hereinafter called 
the stockyards, were at all times material herein posted stock- 
yards subject to the provisions of the Act. 

Moultrie Livestock Company, Moultrie, Georgia 


Madison Stock Yards, Madison, Florida 
Farmer’s Livestock Auction Co., Inc., Nashville, Georgia 


Suwannee Valley Livestock Market, Inc., Live Oak, Florida 
Tifton Stockyards, Tifton, Georgia 


3. At the time of issuance of the Complaint, respondent’s 
current liabilities exceeded his current assets. As of December 
31, 1965, respondent had current liabilities totalling $19,473.40 
and current assets totalling $7,530.93, resulting in an excess of 
current liabilities over current assets of $11,942.47. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyards and issued 
checks in purported payment of the purchase prices thereof, 
which checks weré returned unpaid by the bank on which they 
were drawn because of insufficient funds in respondent’s account. 
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Date No. of 

1965 Head Payee Amount 
August 20 34 Tifton Stockyard $1,886.74 
September 15 16 Suwannee Valley Live Stk. Mkt. 930.11 
October 26 82 Farmers Live Stock Auction Co. 1,591.24 
November 16 29 Madison Stock Yards 1,371.19 
November 17 49 Moultrie Live Stk. Mkt. 2,569.92 


5. Respondent, in connection with the transactions set forth in 
Finding of Fact 4 herein, as well as at divers other times during 
the period from October 26 through December 30, 1965, failed to 
pay when due the purchase price of livestock purchased at the 
stockyards as well as otherwise in commerce. 


6. Respondent, during the period October 30 to December 31, 
1965, failed to keep and maintain books, records and memoranda 
that fully and correctly disclosed all transactions involved in his 
business as a dealer under the Act in that he failed to keep and 
maintain a general ledger of accounts showing assets, liabilities, 
income, expenses and net worth, a cash receipts and disburse- 
ments journal, and monthly bank account reconciliations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 
Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank on which 
they are drawn to pay such checks; and (2) failing to pay, when 
due, the purchase price of livestock purchased in commerce. 


Respondent shall keep and maintain books, records and memo- 
randa that fully and correctly disclose all transactions involved 
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in his business as a dealer under the Act, including (1) a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth, (2) a cash receipts and disbursements journal, 
and (3) monthly bank account reconciliations. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,750) 


In re NATIONS BROTHERS PACKING COMPANY, INc. P&S Docket 
No. 3715. Decided August 29, 1966. 


Packer—Checks—Failure to pay when due—Cease and desist—Consent 


Respondent conserited to the issuance of an order requiring it to cease and 
desist from issuing insufficient funds checks in payment of livestock 
purchased and failing to pay when due for such livestock. 


Mr. Jerome S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by a 
complaint issued on July 27, 1966, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service. The 
complaint charges respondent with various violations of the Act 
and its regulations. Respondent in its answer admits the jurisdic- 
tional allegations in the complaint and submits to the jurisdiction 
of the Secretary in the matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and the report of the 
Hearing Examiner, and, for the purposes of this proceeding only, 
consents to the issuance of a specified order, with findings of fact 
and conclusions based upon the allegations contained in the com- 
plaint. Complainant has recommended that the order consented to 
by respondent be issued. 
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FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under the 
laws of the State of Louisiana with its principal office and place of 
business located at Springhill, Louisiana. 


2. Respondent is now and was at all times material herein a 
packer within the meaning of and subject to the provisions of the 
Act, engaged in the business of buying livestock in commerce for 
purposes of slaughter and of manufacturing and preparing meats 
for sale and shipment in commerce. 


3. The Mansfield Livestock Auction Company, Mansfield, Louisi- 
ana, Bill Lyles Auction Company, Grand Cane, Louisiana, Red 
River Livestock Auction, Coushatta, Louisiana, Livestock Produc- 
ers, Inc., Curtis, Louisiana, Dominique’s Livestock Auction, Alex- 
andria, Louisiana, W. H. Hodges and Company of Alexandria, Inc., 
Alexandria, Louisiana, Farmer and Stockman Auction, Inc., Clar- 
ence, Louisiana, and Eudora Livestock Co., Inc., Eudora, Arkansas, 
are now and were at all times mentioned herein posted stockyards 
subject to the provisions of the Act. 


4. Respondent, in connection with its operations as a packer, on 
or about the dates and in the transactions set forth below, and at 
divers other times during the month of May 1966, purchased live- 
stock in commerce, and, in purported payment therefor, issued 
checks which were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 


No. of 
Dateof Dateof Head Amount of 
Purchase Check Purchased Purchased From Check 
1966 1966 

May 4 May 7 31 Livestock Producers, Inc. $3,803.01 
May 6 May 11 44 Mansfield Livestock Auction Co. 6,114.60 
May 11 May 18 37 Red River Livestock 5,396.39 
May 13 May 18 65 Mansfield Livestock Auction Co. 9,391.07 
May 20 May 25 52 Mansfield Livestock Auction Co. 6,837.83 
May 20 May 25 18 Dominique’s Livestock Auction 2,144.75 
May 25 May 27 26 Red River Livestock 3,298.38 
May 27. June 1 28 Dominique’s Livestock Auction 4,022.11 
May 31 June 2 47 Bill Lyles Auction Company 5,107.54 


5. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, and 
at divers other times during the month of May 1966, purchased 
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livestock in commerce and failed to pay, when due, the full pur- 
chase price of such livestock. 


Date of No.of Head Purchase 


Purchase Purchased Price Purchased From 
1966 
May 3 104 $13,472.92 Farmer and Stockman Auction, Inc. 
May 4 23 2,867.81 Red River Livestock 
May 4 31 8,803.01 Livestock Producers, Inc. 
May 6 44 6,114.60 Mansfield Livestock Auction Company 
May 10 63 8,959.62 Farmer and Stockman Auction, Inc. 
May 11 37 5,396.39 Red River Livestock 
May 13 65 9,391.07 Mansfield Livestock Auction Company 
May 18 19 2,583.64 Red River Livestock 
May 18 42 6,532.80 W. H. Hodges and Company of Alexandria, 
Ine. 
May 20 AT 6,987.40 Eudora Livestock Auction Co., Inc. 
May 20 42 7,379.30 Eudora Livestock Auction Co., Inc. 
May 20 52 6,837.83 Mansfield Livestock Auction Company 
May 20 18 2,144.75 Dominique’s Livestock Auction 
May 24 33 4,174.78 Bill Lyles Auction Company 
May 24 13 1,454.48 Farmer and Stockman Auction, Inc. 
May 25 26 3,298.38 Red River Livestock 
May 27 68 8,572.93 Mansfield Livestock Auction Company 
May 27 28 4,022.11 ‘Dominique’s Livestock Auction 
May 31 47 5,107.54 Bill Lyles Auction Company 
CONCLUSIONS 


By reason of the facts set out in Findings of Fact 4 and 5 here- 
of, respondent has violated section 202(a) of the Act and section 
201.43(b) of the regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the complaint, and complainant has recommended that such an 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
respondent’s operations as a packer, shall cease and desist from: 


(a) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; 
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(b) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Copies hereof shall be served upon the parties. 


(No. 10,751) 


In re PASCO LIVESTOCK MARKET CENTER, INC., also d/b/a W. AND 
D. CATTLE COMPANY. P&S Docket No. 3685. Decided August 
29, 1966. 


Market agency and dealer—Shippers’ proceeds—Records—Checks— 
Insolvency—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from operating as a market agency while insolvent, using 
shippers’ proceeds for unauthorized purposes, failing to maintain ship- 
pers’ proceeds account properly, issuing insufficient funds consignment 
proceeds checks and issuing insufficient funds checks in payment of 
livestock purchased, and is ordered to keep records that fully disclose 
all transactions in its business under the act. 


Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on May 4, 1966, by the Director, Packers and Stockyards 
Division, Consumer and Marketing Service, United States Depart- 
ment of Agriculture, charging that the financial condition of 
respondent failed to meet the requirements of the Act and that 
respondent violated the Act and the regulations thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on August 5, 1966, in 
which respondent admits the jurisdictional allegations of the 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order with findings and 
conclusions, for the purpose of this proceeding only based on 
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all allegations contained in the complaint. Respondent voluntarily 
suspended its operations during the period from July 1 through 
July 7, 1966, on the erroneous assumption that an order was to be 
issued in this proceeding containing, among others, a provision 
suspending it as a registrant during such period. Complainant 
has filed a recommendation expressing its view that respondent’s 
erroneous assumption was made in good faith and that a suspen- 
sion of respondent as a registrant does not appear to be warranted 
under the circumstances. Complainant has stated that subsequent 
investigation has disclosed that respondent’s current liabilities 
no longer exceed its current assets, and has recommended that the 
order consented to by respondent, containing no suspension pro- 
vision, be issued. 


FINDINGS OF FACT 


1. The respondent, Pasco Livestock Market Center, Inc., Pasco, 
Washington, a corporation also doing business as W. and D. 
Cattle Company and having a place of business at 911 S. Wehe, 
Pasco, Washington, is now and was at all times material herein 
engaged in the business of a dealer buying and selling in commerce 
livestock on its own account and a market agency selling in com- 
merce livestock on a commission basis, and is now and was at all 
times material herein so registered with the Secretary of Agri- 
culture. Respondent owns and operates the auction market known 
as Pasco Livestock Market Center, Inc., Pasco, Washington, 
hereinafter called the stockyard, which was at all times material 
herein a posted stockyard, subject to the provisions of the Act. 


2. At the time of issuance of the complaint, respondent’s 
current liabilities exceeded its current assets. As of October 31, 
1965, respondent had current liabilities totaling $100,186.75 and 
current assets totaling $88,684.29, resulting in an excess of cur- 
rent liabilities over current assets of $11,502.46. As of December 
31, 1965, respondent had current liabilities totaling $72,093.66 
and current assets totaling $57,685.28, resulting in an excess of 
current liabilites over current assets of $14,408.38. 


3. Respondent, during the period from October 31, 1965, 
through December 31, 1965, operated as a dealer and as a market 
agency selling at the stockyard livestock on a commission basis, 
notwithstanding the fact that its current liabilities exceeded its 
current assets. 








1018 PACKERS AND STOCKYARDS ACT, 1921 


Cite as 25 A.D. 1016 


4. Respondent, during November and December, 1965, used 
funds received from the sale of livestock consigned to it for sale 
at the stockyard on a commission basis for purposes of its own 
and purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby endanger- 
ing the faithful and prompt accounting therefor and payment of 
the portions thereof due the owners or consignors of livestock. 
As of October 31, 1965, respondent had outstanding checks issued 
to consignors of livestock, drawn on its custodial bank account, 
in the amount of $117,895.91, and had with which to offset such 
outstanding checks, a bank balance in its custodial account of 
$2,452.41, current proceeds receivable of $50,094.79, plus deposits 
in transit of $33,751.53, resulting in a deficit of $31,597.18 in 
funds available to pay shippers’ proceeds. As of December 31, 
1965, respondent had outstanding checks issued to consignors of 
livestock, drawn on its custodial bank account, in the amount of 
$16,778.60, and had with which to offset such outstanding checks, 
a bank balance in its custodial account of $930.65, current pro- 
ceeds receivable of $521.49, plus deposits in transit of $1,335.20, 
resulting in a deficit of $13,991.26 in funds available to pay ship- 
pers’ proceeds. 


5. Respondent, on or about the dates and in the transactions 
set forth below, as well as at divers other times during the months 
of December, 1965 and January 1966, sold livestock at the stock- 
yard on a commission basis and in purported payment of the net 
proceeds due the consignors thereof, issued checks which were 
returned unpaid by the bank upon which they were drawn because 
of insufficient funds in respondent’s custodial account. 


Date No. of Head Consignor-Payee Amount 
December 30, 1965 6 Don La Pierre $ 873.02 
January 8, 1966 3 Fred Schroeder 399.05 
January 8, 1966 8 Ross Russell 1,177.43 
January 8, 1966 2 Sam Garris 454.70 
January 8, 1966 3 Ray McComas 63.81 
January’ 8, 1966 1 Ray McComas 64.90 


6. On or about February 8, 1966, respondent purchased 119 
head of livestock, on a dealer basis, at Marysville Livestock Auc- 
tion, Marysville, Washington, a posted stockyard subject to the 
provisions of the Act, for a total purchase price of $14,102.96, 
and in purported payment of the purchase price thereof, issued 
a check to Marysville Livestock Auction, Inc. in the amount of 
$14,102.96, which check was returned unpaid by the bank upon 
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which it was drawn because of insufficient funds in respondent’s 
bank account. 


7. During the period from October 1, 1965 to December 31, 
1965, respondent failed to keep accounts, records, and memoranda 
that fully and correctly disclosed all transactions involved in its 
business under the Act, in that respondent, during such period, 
failed to keep (a) a daily record of all livestock bought and sold 
on a dealer basis, and (b) a daily record of livestock purchased 
for market support purposes and the disposition made thereof. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and sections 201.40, 201.41, and 201.42 of the regula- 
tions (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra. 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated section 312(a) of the Act, supra. 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221) 
and section 201.46 of the regulations (9 CFR 201.46). Inasmuch 
as respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) operating as a 
dealer or as a market agency in commerce while its current lia- 
bilities exceed its current assets; (2) using funds received as pro- 
ceeds from the sale of livestock on a commission basis for pur- 
poses of its own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers; 
(3) failing to maintain its custodial account for shippers’ proceeds 
in conformity with the provisions of section 201.42 of the regula- 
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tions (9 CFR 201.42); (4) issuing checks to consignors in pay- 
ment of the net proceeds due from the sale of livestock sold on a 
commission basis without having and maintaining sufficient funds 
on deposit in the bank on which they are drawn to pay such 
checks; and (5) issuing checks in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank on which they are drawn to pay such checks. 


Respondent shall keep accounts, records, and memoranda that 
fully and correctly disclose all transactions involved in its busi- 
ness under the Act, including (a) a daily record of all livestock 
bought and sold on a dealer basis, and (b) a daily record of 
livestock purchased for market support purposes and the disposi- 
tion made thereof. 

This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,752) 


In re PAUL ROSEBERRY, d/b/a CENTER POINT HOG MARKET. P&S 
Docket No. 3713. Decided August 29, 1966. 


Purchase on “subject” basis—Failure to account and pay in accordance with 
terms—Suspension of registration—Consent 


In purchase of livestock on basis of prices to be determined upon resale or 
slaughter, respondent is ordered to cease and desist from failing to 
account and pay for such livestock in accordance with the terms of 
purchase. Respondent is suspended as a registrant under the act for 15 
days. 


Mr. Robert R. Kimmel for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title III of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the Act, instituted by a complaint filed on 
July 21, 1966, by the Director, Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
Agriculture, charging respondent with violations of the Act. 
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Respondent filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remain- 
ing allegations, waives oral hearing and the Examiner’s report, 
and consents to the issuance of a specified order, with findings of 
fact and conclusions, for the purpose of this proceeding only, 
based upon the allegations set forth in the complaint. Com- 
plainant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. Paul Roseberry, hereinafter referred to as the respondent, 
is an individual doing business as Center Point Hog Market with 
his office and principal place of business located at 610 Grubbs 
Street, Center Point, Iowa 52213. 


2. Respondent is, and at all times material herein was: 


(a) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce; and 


(b) Engaged in the business of buying and selling livestock 
in commerce as a dealer. 


3. Respondent, on or about the dates and in the eight trans- 
actions set forth in paragraph II of the complaint, purchased hogs 
from various producers for purposes of resale to The Rath Packing 
Company, a packer engaged in the business of slaughtering live- 
stock and of manufacturing and preparing meats and meat food 
products for sale and shipment in commerce. In connection with 
said transactions, respondent represented to the producer-sellers 
that the hogs were purchased on a “subject” basis and that they 
would receive whatever price The Rath Packing Company paid 
respondent for said “subject” hogs. Notwithstanding said repre- 
sentations, respondent resold the hogs to The Rath Packing Com- 
pany at specified prices on a non-subject basis and accounted to 
the producer-sellers on the basis of prices less than the prices 
received by respondent. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has willfully engaged in acts and practices in violation 
of section 312(a) of the Act (7 U.S.C. 213(a)). 
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Inasmuch as respondent has consented to the issuance of the 
order contained herein, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in purchasing livestock in commerce upon the 


basis of prices to be determined upon the resale or slaughter of 
such livestock, shall cease and desist from failing to account and 
pay for such livestock in accordance with such terms or conditions. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the parties. 
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(No. 10,753) 


F. H. HOGUE PRODUCE Co. v. BEN RITTER PRODUCE. PACA Docket 
No. 9911. Decided August 1, 1966. 


Petition for reconsideration dismissed 


As the order of June 14, 1966, is supported by the evidence and the law 
applicable thereto, complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 


order was issued on June 14, 1966, dismissing the complaint filed 
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herein. A timely petition for reconsideration was filed by com- 
plainant, claiming, in effect, that the prior order was based upon 


“erroneous statements” made by Ben Ritter of respondent cor- 
poration. 


Complainant’s petition is primarily a reiteration of the facts 
which were before us as a part of the record when the order of 


June 14, 1966, was issued. As we stated in that order, the burden 


is upon complainant to establish its allegations and contentions by 
a preponderance of the evidence. This we found complainant failed 
to do. Since respondent denied the statements made by complain- 


ant’s Kenneth E. Wolf, in order to prevail in this controversy 
complainant would need to have the weight (a preponderance) 
of the evidence in its favor. Unfortunately, for complainant, this 
is not the case. We have here the sworn statements of two parties, 
one against the other, the latter denying the charges and allega- 


tions of the former. In such a situation, the complaining party, 
having failed to sustain its burden of proof, must also be denied 
reparation against the other party. 

It is our opinion that the decision of June 14, 1966, is supported 
by the evidence of record and the law applicable thereto. Accord- 
ingly, complainant’s petition is hereby dismissed without prior 


service upon respondent, and the order of June 14, 1966, is 
reinstated. 


Copies of this order shall be served upon the parties. 


(No. 10,754) 


J. A. Woop COMPANY v. SENTER Bros., INc. PACA Docket No. 
9974. Decided August 1, 1966. 


Petition for reconsideration dismissed 


As the order of May 31, 1966, is supported by the evidence and the law 
applicable thereto, complainant’s petition for reconsideration is dis- 
missed. 


* 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on May 31, 1966, awarding complainant repara- 
tion in the amount of $654.72. A timely petition for reconsidera- 
tion was filed by complainant, requesting, in effect, that the order 


of May 31, 1966, be set aside and a new order issued awarding 
complainant reparation in the amount of $1,006.72. 


Complainant’s representative takes issue with the interpreta- 
tion and analysis given to the several inspections made of the 


lettuce in question after arrival at destination. Petitioner con- 


tends that good delivery of the lettuce in question was made and 
that the limited inspections by the Federal inspector are not to 
be considered as representative of the entire shipment. We are 
also urged to give no consideration to the inspection made by the 
Standard Inspection Service shortly after arrival of the shipment. 
This inspection cannot be ignored, since it is part of the evidence 
in the case, and it should be noted that there is nothing on this 
certificate of inspection to indicate it was a “limited” inspection. 


However, the followup inspection made by this inspection service 


indicated the car had been one-fourth unloaded, and that the 
condition found at that time was the same as upon the arrival 
inspection. 


In support of his contentions as set forth in the petition, com- 
plainant’s representative has attached to the petition two exhibits 
representing “new evidence” in the case, one of the exhibits being 
a copy of the account sales submitted by respondent to complain- 
ant following the resale of the lettuce. New evidence is not accept- 
able nor can it be considered at this stage of the proceeding. 
Moreover, if the account sales had been introduced in evidence 
and were a part of the record before us, it might show that re- 
spondent actually sustained more damages than those found to be 
due in the order of May 31, 1966. 


It is our opinion that the decision of May 31, 1966 is supported 
by the evidence of record and the law applicable thereto. Accord- 
ingly, complainant’s petition is hereby dismissed without prior 
service upon respondent. The order of May 31, 1966 is reinstated 
and the reparation awarded therein shall be paid within 30 days 
from the date of this order. 


Copies of this order shall be served upon the parties. 
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(No. 10,755) 


CARUSO-RINELLA-BATTAGLIA Co., INC. v. DELANO CORPORATION 
OF AMERICA. PACA Docket No. 9838. Decided August 10, 
1966. 


Failure to deliver—Shipping strike—Complaint dismissed 


Where complainant breached contract by failing to deliver onions within 
time specified at designated export pier because of shipping strike and 
failed to offer delivery to respondent at any other place, complainant 
not entitled to damages for loss on resale. 


DeGraff, Foy, Conway and Holt-Harris, of Albany, N.Y., for complainant. 
Mr. Elias Messing, of New York, N.Y., for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on April 13, 1965, in which 
complainant seeks reparation in the sum of $2,482.30 in connec- 
tion with a contract for the sale of 5,000 50-pound bags of onions 
for shipment in foreign commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 23, 
1965. A copy of the report of investigation was served upon 
complainant on June 24, 1965. Respondent filed an answer on 
July 13, 1965, denying any liability to complainant on the ground 
that complainant failed to make timely delivery of the onions 
during the life of the contract entered into by the parties. Re- 
spondent requested an oral hearing. 


An oral hearing was held in New York City on January 20, 
1966, at which both parties were represented by counsel. Three 
witnesses appeared and testified, two for complainant and one for 
respondent. No briefs were filed. . 


FINDINGS OF FACT 


1. Complainant, Caruso-Rinella-Battaglia Co., Inc., is a corpora- 
tion whose address is 127 W. Hickory Street, Canastota, New 
York. 
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2. Respondent, Delano Corporation of America, is a corporation 
whose address is 111 Wall Street, New York, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about December 30, 1964, complainant sold to respond- 
ent 5,000 50-pound bags of U.S. No. 1 New York State Yellow 
Globe Onions, 70 percent to be 2 inches and larger up to 3 inches, 
at $1.95 per bag delivered to New York export piers during the 
month of January 1965, for shipment in foreign commerce. The 
agreement, which provided for an allowance of 20 cents per bag 
on all bags furnished by respondent, also called for respondent 
to give shipping instructions promptly for delivery to New York 
during January 1965, with complainant to furnish grade certifi- 
cates on each load as shipped. 


4. The contract was negotiated by The Dyal Company, a broker- 
age firm located at 99 Hudson Street, New York, New York. A 
confirmation of sale was issued by the brokerage firm and copies 
thereof were forwarded to the parties. 


5. Sometime during the first week of January 1965, respondent 
instructed the broker to arrange for shipment of the 5,000 bags 
of onions for delivery to the SS SAXONIA, Cunard Line, Pier 94, 
North River, New York City, on January 14, 1965. These ship- 
ping instructions were conveyed to complainant by the broker. 


6. On or about January ‘8, 1965, a shipping strike became ef- 
fective in the Port of New York and continued throughout the 
entire month of January 1965, during which time it was impos- 
sible to arrange for the loading of export shipments out of the 
Port of New York. Complainant did not deliver the onions to the 
pier and did not offer to make delivery to respondent at any 
other place during January 1965. 


7. On February 8 and 9, 1965, the parties exchanged the fol- 
lowing wires: 


February 8—Respondent to complainant 


“Have received cable from our agent in England advising 
that customers have cancelled onions purchased from you for 
January delivery due to steamship strike which continues 
with no sign of immediate settlement stop When strike is 
definitely terminated if you wish will try and reinstate orders 
stop Please advise.” 
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February 9—Complainant to respondent 


“Retel sorry cannot accept cancellation 5,000 50+ bags onions 
you purchased. We bought these 5,000 specifically to cover 
your order. Tom Dyal has repeatedly told us to have every- 
thing lined up and ready to start shipping these immediately 
upon settlement of the strike. We have held this block of 
onions for you. Whatever the outcome is your responsibility.” 


8. In a letter dated February 25, 1965, complainant notified 
respondent of its intention to dispose of the 5,000 bags of onions 
and hold respondent liable for any loss incurred. 








9. During the period beginning on or about March 1, 1965, and 
ending on or about March 15, 1965, complainant resold the 5,000 
bags of onions for a total sales price of $7,267.70, or $2,482.30 
less than the amount for which complainant had sold the onions 
to respondent, $9,750.00. 


10. The formal complaint was filed on April 13, 1965, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


The contract called for delivery during January 1965, and it 
called for delivery at a New York export pier, delivery instruc- 
tions to be furnished by the buyer (respondent). Early in Janu- 


ary 1965, apparently prior to January 8, 1965, respondent in- 
structed complainant to deliver the onions to a designated New 


York export pier;on January 14, 1965. Complainant did not com- 
ply with this instruction and, according to the record, could not 
have complied with it because of a shipping strike which became 


effective in the Port of New York on or about January 8, 1965. 
Thereafter, it appears that there were no communications between 


the parties until February 8, 1965, when respondent gave com- 
plainant what amounted to a notice of cancellation of the contract. 


Complainant’s position seems to be that it was ready, willing 


and able to deliver the onions during the month of January 1965, 


as called for by the contract; that it was prevented from doing so 
by the strike; that it was in frequent contact with the broker dur- 
ing that month and was advised by the broker to be prepared to 


deliver when the strike was over; and that respondent was obli- 
gated to take the onions in February 1965, after the strike was 


over, or is liable in damages for failure to do so. 
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Respondent contends that the contract called for delivery during 
the month of January 1965; that instructions were given to com- 
plainant for delivery to the SS SAXONIA on January 14, 1965; 
that this delivery was not made; and that by reason of such fail- 
ure to deliver the contract expired by its own terms on January 
31, 1965. 


The broker, Thomas Dyal, testified that he received many tele- 
phone calls from complainant during January 1965; that there 
were no discussions about extending the time for delivery until 
the strike was over; and that he had no authority to extend the 
time for delivery. It is clear from the evidence before us that the 
original contract between the parties was never changed or 
modified. 


The basic question here is whether complainant was excused 
from delivering the onions to respondent during January 1965 be- 
cause of the shipping strike. A collateral question is whether 
complainant was entitled to satisfy its contract obligations by 
making delivery in February 1965, after the strike was over. The 
answer to both questions is in the negative. 


Section 2-614(1) of the Uniform Commercial Code, which be- 
came effective in New York September 27, 1964 (McKinney’s Con- 


solidated Laws of New York, Annotated, Book 62-14, Uniform 
Commercial Code, § 2-614(1)), provides: 


“Where without fault of either party the agreed berthing, 


loading, or unloading facilities fail or an agreed type of carrier 
becomes unavailable or the agreed manner of delivery other- 
wise becomes commercially impracticable but a commercially 
reasonable substitute is available, such substitute perform- 
ance must be tendered and accepted.” 


It is evident that the shipping strike was “without fault of 
either party.” It is established by the record that the “agreed 
manner of delivery” became “commercially impracticable,” be- 
cause the onions could not have been delivered at the specified 


dock at the time provided. Under these circumstances, and in 


order to protect its rights, complainant was then required to ten- 
der “substitute performance,” and respondent would have been 
required to accept such performance if it consisted of an available 
“commercially reasonable substitute.” Whether such a substitute 


was available is not shown, but there is also no showing that such 
a substitute was not available. The decisive point here, however, 
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is that complainant did not propose to respondent, during the 
month of January 1965, any type of substitute delivery. 


Complainant failed to make delivery during January 1965 in 


accordance with the contract and failed to offer to make delivery 
in another manner, which it was presumably entitled to do. Hav- 
ing breached the contract by failing to make delivery within the 


time provided, and for the further reason that the contract did not 


call for February delivery, complainant cannot hold respondent 
liable in damages because of respondent’s refusal to accept Febru- 
ary delivery of the onions. The complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 10,756) 





In re MAGIC VALLEY PRODUCE COMPANY (a partnership) and 
MAGIC VALLEY PRODUCE COMPANY (a corporation). PACA 


Docket No. 2-90. Decided August 15, 1966. 


Failure to pay—Repeated and flagrant violations—Publication of 
facts—Default 


Respondents’ failures to make full payment, or full payment promptly, for 


numerous transactions involving perishable agricultural commodities 


and respondent partnership’s failure to deliver in accordance with con- 
tract one lot of such commodities constitute repeated and flagrant viola- 
tions of the act. It is ordered that the facts and circumstances of such 
violations be published pursuant to section 8 (a) of the act. As the 


partnership’s license under the act terminated prior to the institution 
of this proceeding and the corporation was never licensed under the 
act, suspension or revocation of license is not ordered herein. 


Mr. John C. Chernauskas for complainant. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


- 
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DECISION AND ORDER 
The recommended decision and order of the hearing examiner 


filed June 22, 1966, to which respondents did not file exceptions,! 
are adopted as the final decision and order in this proceeding 
with the following changes: 
On page 2, line 1 [page 1034, line 15], delete “respondent 
has” and substitute therefor “respondents have”; 


On page 2, line 3 [page 1034, line 17], delete “it is’ and sub- 
stitute therefor ‘“‘they are’; 

On page 3, lines 2 and 3 [page 1035, line 2], delete “para- 
graphs 4 through 15 of this complaint” and substitute there- 
for “Findings of Fact 4 through 15.”; 

Delete Finding of Fact 16 and substitute therefor the follow- 
ing: 


“16. On or about June 24, 1964, respondent partnership 
sold to Saginaw Fruit Co., Saginaw, Michigan, in contem- 
plation of shipment in interstate commerce a truckload of 
watermelons at an agreed delivered purchase price. Respond- 
ent partnership, in violation of section 2 of the act, failed to 
ship and deliver the watermelons. Due to this respondent’s 


failure to deliver, the buyer purchased a replacement load at a 
price higher than the contract price. Respondent partnership 
failed to reimburse Saginaw Fruit Co. for the additional 


cost and the latter filed a formal reparation complaint there- 
for against respondent partnership. A reparation order in 
the amount of $240.43, with interest, was issued against re- 
spondent partnership September 16, 1965 (PACA Docket 
No. 9897). This award is unpaid.”’; 

On page 16, line 1 [page 1048, line 33], delete “Respondent’s 
failure” and substitute therefor “Respondents’ failures”; and 


On page 16, line 4 [page 1043, line 36], delete “of failure’’ 
and substitute therefor “respondent partnership’s failure’. 


This order shall become effective on the 10th day after service 
thereof upon respondents and copies hereof shall be served upon 
the parties. 


1 Mr. Joe Martin Ratajack, a partner in and officer of respondent partnership and respond- 
ent corporation, respectively, filed a letter in lieu of exceptions in which he stated that 
certain sums of money were not owing by respondents. However, such letter does not 
constitute evidence in this proceeding and may not be considered herein. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), herein- 
after referred to as the Act, instituted by a complaint filed on 
March 81, 1966, by the Acting Director of the Fruit and Vege- 
table Division, Consumer and Marketing Service. It is charged 
in the complaint that the acts of the respondents in failing to 
make full payment or make full payment promptly of the agreed 
purchase prices of the commodities, as set forth herein, and of 
failure to deliver in accordance with contract a lot of perishable 
agricultural commodities sold in contemplation of interstate com- 
merce, as set forth herein, constitute repeated and flagrant vio- 


lations of Section 2 of the Act (7 U.S.C. 499b). 


The respondent has failed to answer the complaint and, there- 
fore, under the provisions of Section 47.30 of the rules of practice 
under the Act (7 CFR 47.30) it is deemed to have admitted the 


allegations of the complaint and waived oral hearing. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Magic Valley Produce Company (a partner- 
ship), is a partnership composed of Fred Talley Braunig and Joe 
Martin Ratajack co-partners. Respondent, Magic Valley Produce 
Company (a corporation), is a Texas corporation, whose officers 
are Fred Talley Braunig, president, and Joe Martin Ratajack, 
vice president. At the time of the violations alleged herein each 
of the respondents’ mail address was P. O. Drawer I, Pharr, 
Texas. The current mailing addresses of the officers and partners 
are: Joe Martin Ratajack, Box 1121, San Juan, Texas, and Fred 


Talley Braunig, 1020 Whitewing, McAllen, Texas. 


2. Pursuant to the licensing provisions of the Act, license No. 
203729 was issued to respondent partnership on February 28, 
1964. This license terminated on February 28, 1966. No license 


under the Act was ever issued to respondent corporation. 


3. During the period May 18, 1964, through April 1965, re- 
spondents purchased, received and accepted 120 lots of perishable 
agricultural commodities which were shipped in interstate com- 
merce, or contemplated to be shipped in interstate commerce, 
from 42 shippers but failed or refused to make full payment 
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or make full payment promptly of the agreed purchase prices as 
set forth in paragraphs 4 through 15 of this complaint. 


4, During May 1964, respondent partnership purchased from 
Rocky Ford Distributing Company, Rio Grande City, Texas, in 
contemplation of shipment in interstate commerce, four loads 
of cantaloups at agreed purchase prices. The seller shipped the 
cantaloups to respondent partnership and the latter received 


and accepted each lot upon arrival without complaint. Payment 
was due the seller within 10 days after acceptance by respondent 
partnership. The loads involved are set forth below: 


(a) Accepted May 18, 1964, 200 jumbo crates of cantaloups 
at the agreed purchase price of $1,837.50; 

(b) Accepted May 20, 1964, 8,530 pounds of bulk cantaloups 
at the agreed purchase price of $553.80; 

(c) Accepted May 26, 1964, 40 jumbo crates of cantaloups 
at the agreed purchase price of $350.00; and 

(d) Accepted May 27, 1964, 90 crates of cantaloups at the 
agreed purchase price of $675.00. 


The total of all agreed purchase prices is $3,416.30. The ship- 
per granted respondent an allowance of $215.00, leaving a balance 
due of $3,201.30. On or about February 8, 1965, respondent 
partnership paid on account $302.55, leaving an unpaid balance 
due the seller of $2,898.75. No further payment having been re- 
ceived, the seller filed a formal reparation complaint with the 
Department and a reparation award was issued in the amount 
of $2,898.75 on September 29, 1965, against the partnership 
(PACA Docket No. 9912). This award remains unpaid. 


5. During July and August 1965, both respondents purchased 
from Horwath and Co., Inc., d/b/a Gonzales Packing Co., Los 
Angeles, California, six lots of tomatoes at agreed purchase prices. 
The seller shipped each lot in interstate commerce from California 
to respondents at Pharr, Texas, where each lot was accepted 


without complaint upon arrival. Payment was due the seller 
within 10 days from the acceptance of each lot. The lots of 
tomatoes involved are as follows: 
(a) Accepted July 28, 1964, in car PFE 100088, at the agreed 
purchase price of $1,962.50; 


(b) Accepted July 29, 1964, in car PFE 20303, at the agreed 
purchase price of $2,217.00; 
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(c) Accepted August 7, 1964, in car PFE 20258, at the agreed 
purchase price of $2,015.00; 


(d) Accepted August 12, 1964, in car PFE 20666, at the 
agreed purchase price of $1,875.00; 


(e) Accepted August 13, 1964, in car PFE 20890, at the 
agreed purchase price of $2,016.00; and 


(f) Accepted August 14, 1964, in car PFE 20401, at the 
agreed purchase price of $1,530.00. 


The total of all the agreed purchase prices is $11,615.50. By 
partial payments and by credits respondents reduced the balance 
due the shipper to $8,007.75. No further payment being received, 
the seller filed a formal reparation complaint with the Depart- 
ment and a reparation order was issued against respondents 
jointly in the amount of $8,007.75 (PACA Docket No. 9778). 
This award is unpaid. 


6. On or about August 8, 1964, respondent partnership pur- 
chased from Brown & Hill Tomato Shippers, Inc., King City, 
California, 950 cartons of tomatoes at the agreed purchase price 
of $2,000.00. The seller shipped the tomatoes in interstate com- 
merce from California to respondent partnership at Pharr, Texas, 
where they were accepted after the seller granted an allowance 
of $237.50. Acceptance was on or about August 13, 1964, and 
payment was due the seller on or before August 24, 1964. Re- 
spondent partnership made a partial payment of $176.25, leaving 
an unpaid balance due the seller of $1,586.25. The seller filed a 
formal reparation complaint with the Department and a repara- 
tion order for $1,586.25 was issued on July 21, 1965, against 
respondent partnership (PACA Docket No. 9832). This award 
is unpaid. 

7. On August 31 and September 22, 1964, respondent corpora- 
tion purchased from Skone & Connors, Wapato, Washington, two 
lots of potatoes at agreed purchase prices. The seller shipped 
the potatoes in interstate commerce from Washington to respond- 
ent corporation at Pharr, Texas, where each lot was accepted 
upon arrival without complaint. Payment .was due the seller 
within 10 days after acceptance of each lot. The lots are as 
follows: 


(a) Purchased July 31, accepted August 5, 1964, a lot of 
potatoes in car WFEX 73222 at the agreed purchase price of 
$950.00; and 
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(b) Purchased September 22, accepted September 28, 1964, 
a lot of potatoes in car FGE 57287 at the agreed purchase 
price of $1,237.50; 


The total of the agreed purchase prices is $2,187.50. Respond- 
ent made a partial payment of $207.50 and received credit of 
$112.50, leaving an unpaid balance due the seller of $1,867.50. 
No further payment having been received, the seller filed a formal 
reparation complaint with the Department and a reparation 
order for the balance due was issued against respondent corpora- 
tion on May 19, 1965 (PACA Docket No. 9973). This award is 
unpaid. 


8. During September 1964, respondent corporation purchased 
from O. P. Murphy Produce Company, Inc., Houston, Texas, two 
lots of tomatoes at agreed purchase prices. The seller received 
the tomatoes in interstate commerce from California and shipped 
them to respondent at Pharr, Texas, where they were accepted 
by respondent without complaint upon arrival. Payment was due 
the seller within 10 days after acceptance of each lot. The lots 
are as follows: 


(a) Accepted September 15, 1964, 500 boxes of tomatoes at 
the agreed purchase price of $1,125.00; and 


(b) Accepted September 24, 1964, 960 cartons of tomatoes at 
the agreed purchase price of $2,160.00. 


The total of the agreed purchase prices is $3,285.00. Respond- 
ent corporation paid on account $328.50, leaving an unpaid balance 
due the seller of $2,956.50. No further payment having been 
received, the seller filed a formal reparation complaint with the 
Department. A reparation order was issued against respondent 
corporation on May 19, 1965, in the amount of $2,956.50 (PACA 
Docket No. 9774). This award is unpaid. 


9. On October 19, 1964, respondent corporation purchased, 
received and accepted from Jimmie Shmon Produce Broker, 
Houston, Texas, 295 sacks of potatoes at the agreed purchase 
price of $1,504.50. The seller received the potatoes in interstate 
commerce from Colorado and shipped them to respondent at 
Pharr, Texas. Payment was due the seller within 10 days after 
acceptance by respondent corporation. Respondent corporation 
received credits totaling $1,337.55, leaving a balance due the 
seller of $166.95. The seller filed a formal reparation complaint 
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with the Department. A reparation order was issued against 
respondent corporation in the amount of $166.95 on May 20, 1965 
(PACA Docket No. 9782). This award is unpaid. 


10. On October 20, 1964, respondent corporation purchased 
from Martin Produce Company (Inc.), Greeley, Colorado, a 
truckload of potatoes at the agreed net purchase price of $1,935.00. 
The seller shipped the potatoes in interstate commerce from 
Colorado to respondent at Pharr, Texas, where they were accepted 
without complaint on October 22, 1964. Payment was due the 
seller on or before November 2, 1964. Respondent corporation 
made a payment on account of $193.50, leaving an unpaid balance 
due the seller of $1,741.50. The seller filed a formal reparation 
complaint with the Department. A reparation order was issued 
against respondent corporation on June 7, 1965, in the amount 
of $1,741.50 (PACA Docket No. 9779). This award is unpaid. 


11. During December 1964, respondent partnership purchased 
from Blue Goose Growers, Inc., Fullerton, California, two lots of 
Mexican citrus at agreed purchase prices. The seller received 
each lot in foreign commerce from Mexico and shipped each lot 
to respondent at Pharr, Texas, where each lot was accepted 
without complaint upon arrival. Payment was due the seller 
within 10 days from the date of acceptance of each lot. The lots 
involved are as follows: 


(a) Accepted December 15, 1964, a lot of Mexican tangerines 
at the agreed purchase price of $325.00; and 


(b) Accepted December 19, 1964, a lot of Mexican tangerines, 
oranges and grapefruit at the agreed purchase price of 
$455.00. 


The total of the purchase prices is $780.00. Respondent part- 
nership tendered to the seller a check in the amount of $400.00 
but the check was returned by the bank marked “not sufficient 
funds.” The seller filed a formal reparation complaint with the 
Department and a reparation order in the amount of $780.00 was 
issued on September 9, 1965, against respondent partnership 
(PACA Docket No. 9896). This award remains unpaid. 


12. During January 1965, in contemplation of shipment in 
interstate commerce, or in foreign commerce, respondent corpora- 
tion purchased from Pride O’Texas Citrus Association, Inc., 
Mission, Texas, two lots of citrus at agreed purchase prices. The 
tangerines listed below were of Mexican origin and moved in 
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foreign commerce. The oranges were Texas oranges and shipment 
in interstate commerce was contemplated. The seller shipped the 
lots to respondent corporation at Pharr, Texas, where each lot 
was accepted upon arrival without complaint. Payment was due 
the seller within 10 days from the date of acceptance. The lots 
involved are as follows: 


(a) Accepted January 26, 1965, a lot of Mexican tangerines 
at the agreed purchase price of $130.00; 


(b) Accepted January 27, 1965, a lot of oranges and Mexican 
tangerines at the agreed purchase price of $134.00. 


The total of the agreed purchase prices is $264.00. No pay- 
ment was made and the shipper filed a formal reparation com- 
plaint with the Department. A reparation order in the amount 
of $264.00 was issued against respondent corporation on Septem- 
ber 13, 1965 (PACA Docket No. 9898). This award remains 
unpaid. 


13. During March and April 1965, in contemplation of shipment 
in interstate commerce, respondent partnership purchased from 
Bert F. Hahn, Donna, Texas, 10 lots of cabbage at agreed pur- 
chase prices. The seller shipped the cabbage to respondent part- 
nership and the latter accepted each lot upon arrival without 
complaint. Payment was due the seller within 10 days from the 
date of acceptance of each lot. The lots are as follows: 


Date Accepted No. of Sacks Agreed Purchase Price 
8-22-65 166 $ 124.50 
3-23-65 176 114.40 
3-23-65 325 211.25 
3-24-65 360 234.00 
3-24-65 65 22.75 
3-24-65 184 119.60 
4- 8-65 13 4.87 
4- 8-65 60 22.50 
4- 8-65 59 8.85 
4- 8-65 11 4.13 


The total of the agreed purchase prices is $866.85. No pay- 
ment was made and the shipper filed a formal reparation com- 
plaint with the Department. A reparation award in the amount 
of $866.85 was issued against respondent partnership on October 
15, 1965 (PACA Docket No. 9931). This award is unpaid. 


14. During March and April 1965, in contemplation of shipment 
in interstate commerce, respondent partnership purchased from 
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Marcella J. Bracken, Donna, Texas, eight lots of cabbage at 
agreed purchase prices. The seller shipped the cabbage to re- 
spondent partnership and the latter accepted each lot upon arrival 
without complaint. Payment was due the seller within 10 days 
from the date of acceptance of each lot. The lots are as follows: 


Date Accepted No. of Sacks Agreed Purchase Price 
3-17-65 11 $ 8.25 
8-18-65 517 517.00 
8-19-65 59 59.00 
4- 7-65 170 63.75 
4- 8-65 100 37.50 
4- 8-65 79 29.62 
4- 8-65 140 52.50 
4- 9-65 430 161.25 


The total of the agreed purchase prices is $928.87. The seller 
filed a formal reparation complaint with the Department against 
respondent partnership and a reparation order was issued in the 
amount of $928.87 on October 15, 1965 (PACA Docket No. 9929). 
This award is unpaid. 


15. During the period May 1964 through January 1965, re- 
spondent partnership and/or respondent corporation purchased 
from 30 shippers 81 lots of perishable agricultural commodities 
at agreed purchase prices. Each lot was sold by the seller in 
interstate commerce or in contemplation of shipment in inter- 
state commerce. Each lot was accepted by respondents upon 
arrival without complaint. Payment was due the seller within 
10 days from the date of receipt and acceptance of each lot by 
respondents. The lots involved are as follows: 


Date Invoice 
Seller Accepted Commodity Amount Total 

Joseph F. Byrnes Produce Co. 12-16-64 Greens $ 41.25 

P. O. Box 864 1- 1-65 3 25.00 

McAllen, Texas 1- 4-65 a4 123.95 $ 190.20 
Andrew S. Chauvin and Sons 1- 1-65 Greens 23,20 

Vegetable Co. 1-21-65 me 157.50 

22nd and Highway 83 180.70 

McAllen, Texas 
Crookston Potatoe Company 11-12-64 Potatoes , 1,293.90 

P. O. Box 116 

Crookston, Minnesota 
Dunbar Foods 9-30-64 Potatoes 875.00 

P. O. Box 788 


El Campo, Texas 
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Date Invoice 
Seller Accepted Commodity Amount Total 
Donna Citrus, Inc. 6-11-64 Fruit 210.00 
P. O. Box 815 6-18-64 ” 12.00 222.00 
Donna, Texas 78537 
Edinburg Citrus Association 11-28-64 Fruit 79.20 
P. O. Box 127 
Edinburg, Texas 78539 
Forney Fruit & Produce Co.,Inc. 9- 1-64 Potatoes 897.20 
P. O. Box 405 
Yakima, Washington 98901 
Greenland Farms 12- 8-64 Greens 27.00 
Route # 3, Box 97 
Mission, Texas 
Gonzales Brothers Produce 12- 2-64 Tomatoes 270.00 
2550 Airline 11-11-64 ee 176.25 
Houston, Texas 77000 12- 2-64 si 548.55 
10-30-64 - 604.00 
10-23-64 333.50 1,932.30 
Gonzales Packing Co. 7-29-64 Tomatoes 124.00 
1009 S. San Julian Street 7-30-64 " 1,462.50 
Los Angeles, California 90015 8- 8-64 = 2,015.00 
8-12-64 . (1,500.00 
( 375.00 
8-15-64 = 1,530.00 
8-15-64 - 2,016.00 9,022.50 
John B. Hardwicke 5-28-64 Lettuce 104.50 
P. O. Box 1990 
McAllen, Texas 
Interstate Fruit & Veg. Co., Inc. 7-31-64 Tomatoes 60.00 
P. O. Box 1187 
LaFeria, Texas 
} Jancik & Hartness Produce Co. 12- 4-64 Fruit 22.50 
P. O. Box 617 
Pharr, Texas 
| Knapp-Sheriff-Koelle, Inc. 1- 6-65 Fruit 291.50 
P. O. Box 488 
| Donna, Texas 
LA Strawberry & Vegetable 12- 9-64 Mixed 33.00 
j Distributing Co., Inc. 12-15-64 ae, 37.50 
P. O. Box 1286 12-15-64 62.70 
McAllen, Texas 78502 1- 6-65 " 22.50 
1- 7-65 =” 202.50 
1- 1-65 “4 20.00 
1- 4-65 = 53.75 
1- 7-65 " 22.50 
1- 8-65 se 681.88 


1-17-65 . 26.25 1,162.58 
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Seller 
J. S. McManus Produce Co. 
P. O. Box 568 
Weslaco, Texas 


N. W. Fruit Company, Inc. 
P. O. Box 646 
Pharr, Texas 78577 


Merced Tomato Grs. Coop. Assn. 


P. O. Box 672 
Merced, California 
Pharr Vegetable Company 
P. O. Box 1722 

Pecos, Texas 

George J. Pardi 
P. O. Box 408 
Clarksville, Arkansas 


Rip Vegetables, Inc. 
P. O. Box 428 
Alamo, Texas 


Rivera’s Produce Co., Inc. 
639 Rear East 6th Street 
Austin 2, Texas 

Rosenthal Produce Co., Inc. 
P. O. Box 21 
Mercedes, Texas 78570 

S. Otis Sullivan & Co. 
P. O. Box 975 
Raymondville, Texas 78580 


R. B. Todd Produce Co., Inc. 
P. O. Box 733 
Raymondville, Texas 78580 

Valley Onions, Inc. 

P. O. Box 35 

McAllen, Texas 78502 
H. Weisfeld Co. 

1624 Bay Street 


Date 


11-21-64 
11-23-64 
11-30-64 
12-10-64 
12-14-64 
12-17-64 
11-19-64 
11-19-64 
12- 3-64 
12- 3-64 
1- 4-65 
10- 2-64 


12-30-64 


1- 4-65 
1- 5-65 
1- 6-65 
1- 6-65 
1- 7-65 
1- 4-65 
1- 9-65 
1-11-65 
1-13-65 
1-22-65 
1-23-65 
1- 6-65 
1-13-65 
1-14-65 
11-22-64 
11-30-64 
1-25-65 
1- 8-65 
1-11-65 
1-12-65 
1-16-65 
1-18-65 
1-23-65 
1-12-65 


1- 6-65 


9- 1-64 


Los Angeles, California 90021 


Accepted Commodity 


Mixed 


Tomatoes 
Greens 


Carrots & 
Mixed 


” 
” 


” 


Carrots 


” 


Potatoes 


” 
Mixed 

” 

” 


Spinach 
” 


Spinach 
Mixed 


Potatoes 
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Invoice 
Amount 


773.60 
3,335.00 
1,154.50 

301.00 

190.05 

257.25 

79.50 
26.50 
60.00 

165.00 

17.50 


152.00 
16.80 
230.20 
202.90 
105.00 
92.75 
744.57 
473.90 
270.40 
132.25 
40.25 
85.00 
105.05 
56.00 
78.00 
135.00 
16.50 
89.75 
86.25 
112.70 
79.05 
115.00 
135.00 


Total 


6,011.40 


348.50 


1,298.60 


69.40 


706.90 


1,754.12 


246.05 


229.50 


617.75 
81.50 


16.25 


240.00 
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Date Invoice 
Seller Accepted Commodity Amount Total 

Wallace Fruit & Vegetable Co. 1-22-65 Lettuce 399.75 

Now Wallace Fruit Co., Inc. 

P. O. Box 929 

Edinburg, Texas 
E. F. Wallace 7- 4-64 Carrots 399.75 

P. O. Box 3512 

McAllen, Texas 
Willie Ayoub Produce Co. 10- 1-64 Tomatoes 1,000.00 

519 Preston Avenue 10- 1-64 2 525.00 

Houston 2, Texas 10- 5-64 = 550.50 2,075.50 


Respondents have failed to pay the sellers the amounts due 
each of them. 


16. On or about June 24, 1964, respondent partnership sold to 
Saginaw Fruit Co., Saginaw, Michigan, in contemplation of ship- 
ment in interstate commerce, a truckload of watermelons at the 
agreed purchase price of $917.90, delivered. In violation of Sec- 
tion 2 of the Act, respondent failed to ship and deliver the water- 
melons as contracted. Due to respondent’s failure to deliver, 
the buyer purchased a replacement load for a total cost of 
$1,163.36, delivered, thereby suffering a loss of $245.46. Respond- 
ent failed to reimburse Saginaw Fruit Co. for this loss and the 
latter filed a formal reparation complaint against respondent 
partnership in the amount of $1,163.36. A reparation order in 
this amount was issued against respondent partnership on Sep- 
tember 16, 1965 (PACA Docket No. 9897). This award is unpaid. 


PROPOSED CONCLUSIONS 


By notice in writing, each respondent was afforded the oppor- 
tunity to demonstrate or achieve compliance with all lawful re- 
quirements of the Act relating to the allegations of this complaint. 
Each respondent has failed to do so. 


Respondent’s failure to make full payment, or full payment 
promptly, in connection with numerous transactions, involving 
the aforesaid perishable agricultural commodities in interstate 
and foreign commerce and of failure to deliver in accordance with 
contract a lot of perishable agricultural commodities sold in con- 
templation of interstate commerce, as hereinbefore set forth in 
the Findings of Fact, constitute repeated and flagrant violations 
of section 2 of the act (7 U.S.C. 499b). As respondent partner- 
ship’s license under the act terminated prior to the institution of 
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this proceeding and the respondent corporation was never licensed 
under the act, suspension or revocation thereof was not requested 
by complainant and should not be ordered herein. However, the 
facts and circumstances of the violations found herein should be 
published pursuant to section 8(a) of the act (7 U.S.C. 499h(a) ). 
See e.g., In re Kelly & Weatherington, Inc., 23 A.D. 715 (1964). 


PROPOSED ORDER 


The facts and circumstances herein shall be published and 
copies hereof shall be served upon the parties. 


(No. 10,757) 


In re PILGRIM FRUIT Co., INc. PACA Docket No. 2-224. Decided 
August 16, 1966. 


Failure to account truly—Failure to remit promptly—Suspension of 
license—Consent 


Respondent consented to the suspension of its license for a period of 45 days 
for failure to account correctly and make full payment promptly of the 
net proceeds realized on consignment and of the net proceeds due joint 
account partners. 


Miss Daphne M. Anderson for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on August 4, 1966, by the Acting 
Director, Fruit and Vegetable Division, Consumer & Marketing 
Service, United States Department of Agriculture. It is alleged in 
the complaint that respondent repeatedly, flagrantly and willfully 
violated section 2 of the act by failing truly and correctly to ac- 
count and make full payment promptly of the nét proceeds realized 
from the sale of perishable agricultural commodities received on 
consignment in interstate commerce, and by failing truly and cor- 
rectly to account and make full payment promptly to its joint 
account partners for their share of net proceeds realized from the 
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sale of perishable agricultural commodities in interstate com- 
merce. 


Respondent filed an answer on August 12, 1966, admitting the 
allegations of the complaint. Respondent’s answer also waived 
oral hearing; waived the provisions of section 10 of the act with 
respect to the requirement of a 10-day period before an order can 
take effect; waived the preparation of a Hearing Examiner’s re- 
port, the filing of exceptions thereto, and oral argument before the 
Secretary ; and consented to the issuance of an order suspending 
respondent’s license for 45 days. Respondent’s admissions, waiv- 
ers, and consent to the issuance of such order were conditioned 
upon said suspension becoming effective on August 20, 1966. 
Complainant has filed a consent to the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Pilgrim Fruit Co., Inc., is a Massachusetts cor- 
poration whose address is Boston Market Terminal Building, Room 
299A, Boston, Massachusetts. The officers, directors and stock- 
holders of respondent corporation are Joseph Aloisi, president, di- 
rector, and owner of 5 percent of the stock; Santo Freni, treasurer, 
director, and owner of 35 percent of the stock; Marie A. Aloisi, 
clerk (secretary) and owner of 5 percent of the stock; Lena Aloisi, 
director, and owner of 40 percent of the stock; and Agnes Freni, 
owner of 15 percent of the stock. 


2. Pursuant to the licensing provisions of the act, license No. 
151093 was issued to respondent on May 11, 1954. This license has 
been renewed annually, presently is in effect, and is next subject 
to renewal on or before May 11, 1967. 


3. Duringthe period February 1965 through May 1966, respond- 
ent received in interstate commerce, on consignment or on a joint 
account basis, 20 lots of perishable agricultural commodities, and 
accepted and sold these commodities and received payment there- 
for, but in each and every transaction, failed truly and correctly 
to account and make full payment promptly of the net proceeds 
realized on consignment, and of the net proceeds due to respond- 
ent’s joint account partners, all as set forth below: 
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As of July 22, 1966, when the Department’s investigators com- 
pleted their examination of respondent’s records, these underpaid 
amounts were overdue and unpaid. 


4. Respondent has made restitution, to the shippers, of all un- 
derpayments listed in Finding of Fact 3 above. 


CONCLUSIONS 

By reason of the facts set forth in Finding of Fact 3, respondent 
has repeatedly, flagrantly, and willfully violated section 2 of the 
act (7 U.S.C. 499b), as defined by the Regulations issued pursuant 
thereto (7 CFR 46.2(y) (1) and (2), and 7 CFR 46.2(aa) (1). Re- 
spondent filed an answer in which it admitted these facts, waived 
oral hearing, and consented to the suspension of its license for 45 
days, such suspension to become effective on August 20, 1966. 
Respondent also waived the provisions of section 10 of the act with 
respect to the effective date of the order, and waived the prepara- 
tion of a Hearing Examiner’s report, the filing of exceptions there- 
to, and oral argument before the Secretary. Since respondent has 
made restitution to the shippers of all underpayments listed in 
Finding of Fact 3, complainant has consented to the issuance of an 


order consistent with the terms proposed by respondent. Accord- 
ingly, pursuant to section 47.26(b) of the rules of practice (7 CFR 
47.26(b)), such order should be issued. 


ORDER 


Effective August 20, 1966, respondent’s license under the act is 
suspended for a period of 45 days. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 10,758) 


GRIFFIN & BRAND OF MCALLEN, INC. v. KAPLAN’S FRUIT & PROD- 
UCE Co., INC. PACA Docket No. 2-18. Decided August 18, 
1966. 


Petition for reconsideration dismissed 


As the order of June. 28, 1966, is supported by the evidence and by the law 


applicable thereto, complainant’s petition for reconsideration is dis- 
missed. 
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Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 
This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On June 28, 1966, an order was issued awarding reparation to 
complainant against respondent in the amount of $72.06, with 
interest. A copy of this order was served upon complainant on 
July 5, 1966. Complainant filed a petition for reconsideration on 
July 7, 1966, which was within the 10-day period provided by sec- 
tion 47.24 of the rules of practice (7 CFR 47.24). In accordance 
with that section, the timely filing of the petition automatically 
operated to set aside our order of June 28 pending final action on 
the petition. 


Upon reconsideration of the order of June 28, 1966, we find that 
all the matters set forth in complainant’s petition were thoroughly 
analyzed and considered at the time of issuance of such order. 
The order, in our opinion, is supported by the evidence and by the 
law applicable thereto. Accordingly, complainant’s petition is here- 


by dismissed without prior service upon respondent. 


The order of June 28, 1966, is hereby reinstated and the repara- 
tion awarded therein shall be paid within 30 days from the date 
hereof. 


Copies of this order shall be served upon the parties. 


(No. 10,759) 


CHAS. A. PRITCHARD v. W. H. FREELS PRODUCE. PACA Docket 
No. 9954. Decided August 19, 1966. 


Acceptance—Liability—Breach of warranty not established 


Where respondent accepted produce by unloading and failed to prove breach 
of any warranty by complainant as to grade or quality of beans pur- 
chased, respondent liable for balance of purchase price. 

Complainant pro se. 


Traylor & French, of Fort Payne, Ala., for respondent 
Mr. William W. Bargeron, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on September 22, 1965, complainant 
seeks to recover from respondent the sum of $4,236.75, which is 


alleged to be the balance due in connection with five truckloads of 
beans sold to respondent in August 1964. 


A copy of the Department’s report of investigation was served 
upon complainant on October 5, 1965. On the same date, a copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent. Respondent filed an answer on 


October 22, 1965. 


Respondent alleges in the answer that the beans shipped to him 
by complainant were not of the kind, quality, grade and size called 
for in the contracts of sale by and between himself and complain- 
ant, and that said beans, upon arrival at destination, were spoiled, 
rotten, and in a state of decay. 


An oral hearing was held at respondent’s request at Birming- 
ham, Alabama, on March 10, 1966. Respondent was not present or 


represented. Complainant was present at the hearing, and he 
testified on his behalf. 


FINDINGS OF FACT 


1. Complainant, Chas. A. Pritchard, is an individual whose ad- 
dress is % State Farmers Market, Office +71, Pompano Beach, 
Florida. 


2. Respondent is an individual, W. H. Freels, doing business as 
W. H. Freels Produce, whose address is P. O. Box 56, Rainesville, 
Alabama. At the time of the transactions involved in this pro- 
ceeding, respondent was licensed under the act. 


8. On or about August 8, 1964, in the course of interstate com- 
merce, complainant contracted to sell to respondent a truckload of 
beans consisting of 362 bushels of pole beans and 30 bushels of 


October beans at agreed prices of $2.40 and $2.50 per bushel, re- 
spectively, or a total price of $943.80, f.0.b. West Jefferson, North 
Carolina. 


4. On or about August 11, 1964, in the course of interstate com- 
merce, complainant contracted to sell to respondent a truckload of 


beans consisting of 392 bushels of pole beans at the agreed price of 
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$2.45 per bushel, or a total price of $960.40, f.o.b. West Jefferson, 
North Carolina. 


5. On or about August 22, 1964, in the course of interstate com- 
merce, complainant contracted to sell to respondent a truckload of 
beans consisting of 227 bushels of pole beans and 82 bushels of 
October beans at agreed prices of $3.20 and $2.35 per bushel, 
respectively, or a total price of $919.10, f.o.b. West Jefferson, 
North Carolina. 


6. On or about August 25, 1964, in the course of interstate com- 
merce, complainant contracted to sell to respondent a truckload of 
beans consisting of 247 bushels of pole beans and 56 bushels of 
October beans at a total agreed price of $790.15, delivered Fort 
Payne, Alabama. 


7. On or about August 27, 1964, in the course of interstate com- 
merce, complainant contracted to sell to respondent a truckload of 
beans consisting of 244 bushels of pole beans and 127 bushels of 
October beans at agreed prices of $3.25 and $2.40 per bushel, re- 
spectively, or a total price of $1,109.80, f.o.b. West Jefferson, 
North Carolina. 


8. The five truckloads of beans which complainant contracted to 
sell to respondent referred to above were shipped to respondent in 
accordance with the five separate contracts on or about the respec- 
tive dates of said contracts from West Jefferson, North Carolina, 
to Fort Payne, Alabama, and respondent accepted the five truck- 
loads of beans. 


9. The total purchase price of the five truckloads of beans is 
$4,711.25. Complainant credited to respondent’s account the sum 
of $474.50, due respondent in connection with a transaction not 
involved herein, which left a balance of $4,236.75 due and owing 
by respondent to complainant. Respondent has failed to pay com- 
plainant any portion of this amount. 


10. An informal complaint was filed on January 25, 1965, which 
was within 9 months after the causes of action accrued. 


+ 


CONCLUSIONS 


Complainant alleged that in August 1964, he sold to respondent 
five truckloads of beans for a total purchase price of $4,711.25; 
that beans meeting contract specifications were shipped to and 
accepted by respondent; and that respondent owes complainant 
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the total price, less the sum of $474.50 due respondent for cucum- 
bers, or a balance of $4,236.75. Respondent admitted contracting 
to purchase the beans, but alleged that the beans shipped by com- 
plainant were not of the kind, quality, grade and size specified, and 
they were in an unmerchantable condition on arrival. 


At the oral hearing, complainant testified that respondent did 
not notify him of rejection of any of the loads, although respond- 
ent did telephone him two days after arrival of the August 22 
shipment that the October beans in such load were not of the 
quality ordered. Respondent’s answer indicates that he did not 
reject any of the loads and that he unloaded them. The failure to 
give notice of rejection and the unloading of the beans constituted 
an acceptance of each of the five loads. Having accepted the loads, 
respondent became liable for the balance of the total purchase 
price, less any damages he may have sustained by reason of any 
breach of contract on the part of complainant. The burden of 
proving such breach and the resulting damages rested upon re- 
spondent. Respondent offered no evidence in support of his posi- 
tion. The only evidence remotely supporting respondent’s position 
is a letter to the Department dated March 28, 1965, which is a part 
of the report of investigation. Therein respondent stated that in 
connection with two or three of the loads he telephoned complain- 
ant that the beans were decayed and the grade was different from 
that ordered. Complainant testified that no particular grade or 
quality of beans was ordered. It is concluded that respondent has 
failed to sustain the burden of proving any breach of warranty by 
complainant. 


The failure of respondent to pay to complainant the balance of 
$4,236.75 is in violation of section 2 of the act. Reparation should 
be awarded complainant in that amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation $4,236.75, plus interest thereon at 
the rate of 6 percent per annum from October 1, 1964, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 10,760) 


In re R1iO BRAVO PRODUCE, INC. PACA Docket No. 2-89. Decided 
August 19, 1966. 


Failure to pay promptly and in full—Revocation of license—Default 


Respondent’s failures to pay promptly and in full for produce purchased 
constitute repeated and flagrant violations of the act for which its 
license is revoked. 


Miss Daphne M. Anderson for complainant. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed July 21, 1966, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 15th day after the date 
hereof and copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an adjudicatory proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, (7 U.S.C. 499a et seq.), herein- 
after referred to as the Act, instituted by a complaint filed March 
31, 1966, by the Acting Director of the Fruit and Vegetable Divi- 
sion, Consumer and Marketing Service, United States Depart- 
ment of Agriculture. It is charged in the complaint that the act 
of the respondent in failing to make full payment or make full 
payment promptly for numerous lots of perishable agricultural 
commodities purchased in interstate and foreign commerce vio- 
lated Section 2 of the Act (7 U.S.C. 499b). By reason thereof the 
complainant requests that revocation of respondent’s license be 
ordered pursuant to Section 8(a) of the Act (7 U.S.C. 499h(a) ). 


The respondent has failed to answer the complaint and, there- 
fore, under the provisions of Section 47.30 of the rules of practice 
under the Act (7 CFR 47.30) it is deemed to have admitted the 
allegations of the complaint and waived oral hearing. 
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PROPOSED FINDINGS OF FACT 


1. Respondent, Rio Bravo Produce, Inc., is a Texas Corporation, 
whose mailing address is P. O. Box 1224, E] Paso, Texas 79947. 


2. Pursuant to the licensing provisions of the Act, license No. 
197478 was issued to respondent on July 18, 1962, has been re- 
newed annually, and next is subject to renewal on or before July 
18, 1966. The officers, directors and stockholders of respondent 
corporation are: Craig Gilliland, Jr., president, director and 
owner of 65 percent of the stock; Kathleen Oechsner Gilliland, 
secretary-treasurer and owner of 35 percent of the stock; and 
Luz Hernandez Moncada, director. 


3. During the periods set forth below the respondent purchased 
and received in interstate and foreign commerce numerous lots 
of perishable agricultural commodities from various shippers and 
in connection therewith either did not make full payment there- 
for or failed to make full payment promptly, as set forth below: 
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PROPOSED CONCLUSIONS 


The acts of the respondent in failing to make full payment of 
the agreed purchase prices and in failing to make full payment 
promptly of the agreed purchase prices of perishable agricultural 
commodities, as set forth in the Findings of Fact, constitute 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b) for which its license should be revoked pursuant to Section 
8(a) of the Act (7 U.S.C. 499h(a)). 


The fact that the license of the respondent terminated on July 
18, 1966, after this adjudicatory proceeding commenced does not 
render moot the issue of revocation or that authority is lacking 
to enter an order of revocation under these circumstances. See 
In re Cloud and Hatton Brokerage, 18 A.D. 547, In re Port Com- 
press Company, Fred W. Crook and Fred L. Crook, Sr., 10 A.D. 
246 (1951) and cases cited therein. To hold otherwise is to 
nullify and ignore the collateral or ancillary consequences pro- 
vided in the act for flagrant or repeated violations thereof (see 
Sections 4(b) and 8(b) of the Act). Cf. Marmorstein v. New 
York State Liquor Authority, 208 Misc. 468, 144 N.Y.S. 2d 275 
(1955) ; Seila’s Liquor License Case, 124 Pa. Super. 519, 190 Atl. 
203 (1937). We are of the opinion that, in view of respondent’s 
extremely flagrant and repeated violations of the act, respondent’s 
license should be revoked pursuant to Section 8(a) of the Act 
(7 U.S.C. 499h(a)). See e.g., In re Raymond Klein, d/b/a Klein’s 
Celery, 15 A.D. 1152 (1956); In re Nate Rosenthal, 15 A.D. 441 
(1956) ; In re Southern Transportation Company, 12 A.D. 743 
(1953). 


By notice in writing, respondent was afforded the opportunity 
on various occasions to demonstrate or achieve compliance with 
all lawful requirements of the Act relating to the allegations 
contained in paragraphs 3 through 49 of the complaint. Respond- 
ent has failed to do so. 


PROPOSED ORDER 


Effective on the 15th day after service hereof upon respondent, 
respondent’s license under the act is revoked. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 10,761) 









In re COLONY FRUIT & PRODUCE DISTRIBUTORS, INC. PACA 
Docket No. 2-159. Decided August 29, 1966. 






Failure to pay—Repeated and flagrant violations—Publication 
of facts—Default 










Respondent’s failures to pay and to remit net proceeds for perishable agri- 
cultural commodities constitute repeated and flagrant violations of the 
act and it is ordered that the facts and circumstances of such violations 
be published. As respondent’s license terminated prior to the institution 

of this proceeding, revocation or suspension thereof is not ordered. 












Miss Daphne M. Anderson for complainant. 
Mr. Benj. M. Holstein, Hearing Examiner. 







Decision by Thomas J. Flavin, Judicial Officer 






DECISION AND ORDER 






The recommended decision and order of the hearing examiner 
filed July 29, 1966, to which respondent did not file exceptions, are 
adopted as the final decision and order in this proceeding. 


This order shall become effective on the 11th day after the date 
hereof and copies shall be served upon the parties. 










HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 









In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, (7 U.S.C. 499a, et seq.), respondent 
a Florida corporation formerly licensed under the act, is charged 
with repeated and flagrant violations of this act by reason of its 
failure to pay for numerous shipments in interstate commerce of 
watermelons which it had purchased or with respect to which it 
had acted as agent for the shippers. 









A copy of the complaint and a copy of the rules of practice were 
served on respondent on June 18, 1966, and at the same time it was 
notified in writing that an answer should be filed within 20 days 









' In lieu of exceptions, Charles F. McCuen, respondent corporation’s president and principal 
stockholder, filed 2 letters demonstrating a misunderstanding of part of the hearing exam- 
iner’s report. 
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and that, in accordance with the rules of practice, failure to 
answer would constitute an admission of the facts alleged and 
failure to request a hearing would constitute a waiver of hearing. 
Nothing has been heard from or on behalf of respondent and the 
matter was referred to Benj. M. Holstein, Office of Hearing Exam- 
iners, United States Department of Agriculture, for the prepara- 
tion of a recommended decision without further investigation or 
hearing, as provided by the rules of practice in default cases (7 
CFR 47.30(c)). 


The findings of fact recommended herein are identical with the 
substantive allegations of the complaint, which have been ad- 
mitted by reason of respondent’s failure to file an answer (7 CFR 
47.30(b) ). 


FINDINGS OF FACT 


1. Respondent, Colony Fruit & Produce Distributors, Inc., is a 
Florida corporation, whose mailing address is 4th & Magnolia Sts., 
Windermere, Florida 32786. 


2. Pursuant to the licensing provisions of the Act, license No. 
202110, was issued to respondent on September 20, 1963. This 
license was renewed annually until September 20, 1965, when the 
license terminated due to respondent’s failure to renew it. The 
officers and stockholders of respondent corporation are: Charles 
Fox McCuen, president and owner of 98 percent of the outstanding 
stock; and Aida Rodriquez McCuen, secretary-treasurer and owner 
of 2 percent of the outstanding stock. 


38. During May 1965, respondent, as grower’s agent, sold in 
interstate commerce, 15 shipments of watermelons for the account 
of grower Carlie Mancil, Clewiston, Florida. The watermelons 
were shipped in interstate commerce from Florida to buyers lo- 
cated in various states. The respondent collected the sales prices 
from the buyers of the 15 shipments prior to September 15, 1965. 
Respondent rendered accounts sales to the grower for these trans- 
actions but failed to pay the net proceeds due the shipper, as 
follows: 


Net Proceeds 

Date of Final Sale Quantity (Lbs.) Due Grower 
May 23, 1965 41,000 $ 247.09 
May 23, 1965 37,900 1,139.40 
May 25, 1965 41,180 1,235.40 
May 25, 1965 35,050 1,304.36 


May 26, 1965 43,260 1,081.50 





1064 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 25 A.D. 1062 











































Net Proceeds 

Date of Final Sale Quantity (Lbs.) Due Grower 
May 26, 1965 45,120 1,060.32 
May 26, 1965 39,360 984.00 
May 27, 1965 43,450 1,086.25 
May 28, 1965 29,770 744.25 
May 28, 1965 30,970 385.43 
May 29, 1965 85,100 614.25 
May 29, 1965 32,200 724.50 
May 30, 1965 30,100 301.00 
May 30, 1965 37,550 657.12 
May 31, 1965 86,944 646.45 


The total of the above net proceeds due the grower is $12,211.32. 
Payment of this amount was due to the grower on or before Sep- 
tember 20, 1965. Respondent failed to pay these proceeds, and the 
grower filed a complaint with the Department of Agriculture of 
the State of Florida. The respondent was notified of the complaint 
by the State of Florida and respondent admitted the validity of the 
claim in the amount of $12,211.32. Thereafter, the State made 
demand on respondent’s surety, the General Guaranty Insurance 
Company, Winter Park, Florida, for performance on the bond is- 
sued for respondent in the amount of $10,000.00. This bond was 
issued under the state law governing the licensing and bonding of 
fruit and vegetable dealers trading in Florida. The insurance 
company paid the grower $10,000.00 on November 24, 1965, leav- 
ing a balance due to the grower, Carlie Mancil, of $2,211.32, which 
amount is unpaid at this time. 


4. During July 1965, respondent purchased 190 lots of water- 
melons from 73 growers located in South Carolina. Respondent, 
through its agents, inspected, received and accepted the water- 
melons without complaint at the time of purchase. Respondent 
consolidated the individual lots into trailerloads and shipped the 
watermelons in interstate or foreign commerce to buyers and 
consignees located in various states and in Canada. The grower- 
sellers of these watermelons, their addresses, the dates of pur- 
chase and the agreed purchase prices are listed below. In each and 
every transaction listed, it was agreed that payment was due at 
the time of purchase. Purported payment was made by checks, 
drawn on respondent’s account, which checks proved to be un- 
collectible. 





COLONY FRUIT & PRODUCE DISTRIBUTORS, INC. 1065 
Cite as 25 A.D. 1062 


Seller and Address Date of Purchase Purchase Price 
Edward Allen 7-16-65 $ 48.90 
Mt. Croghan, S. C. 7-16-65 30.60 
7-17-65 20.40 
7-19-65 23.90 
$ 123.80 
George Baker 7-17-65 $ 176.60 
Jefferson, S. C. 
Henry Baker 7-15-65 $ 17.76 
Jefferson, S. C. 7-16-65 27.40 
7-16-65 23.40 
7-17-65 25.90 
7-17-65 25.30 
7-17-65 24.20 
7-19-65 30.03 
7-19-65 25.80 
7-20-65 29.04 
7-20-65 29.92 
7-21-65 23.54 
$ 282.29 
Pie Bittle 7-19-65 $ 138.90 
Chesterfield, S. C. 
T. Bracey 7-12-65 $ 19.42 
Jefferson, S. C. 7-17-65 31.60 
$ 51.02 
D. F. Burr 7-12-65 $ 26.18 
Mt. Croghan, S. C. 7-13-65 13.80 
7-20-65 226.38 
$ 266.36 
Loyd Burr 7-22-65 $ 428.20 
Chesterfield, S. C. 
Caroll Catledge 7- -65 $ 30.80 
Jefferson, S. C. 7-13-65 31.35 
7-13-65 19.50 
7-13-65 20.55 
7-13-65 23.55 
7-14-65 19.05 
7-16-65 24.60 
7-16-65 25.20 
7-19-65 29.76 
7-20-65 29.92 
$ 254.28 
David Catledge 7-13-65 $ 23.55 
Kershaw, S. C. 7-20-65 88.44 
$ 111.99 
Clyde Catoe 7-20-65 $ 18.37 


Kershaw, S. C. 
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Seller and Address Date of Purchase Purchase Price 
Pete Catoe 7-17-65 $ 381.20 
Jefferson, S. C. 7-17-65 31.00 
7-20-65 69.30 
7-20-65 38.94 
$ 170.44 
Olin B. Coskrey 7-17-65 $ 60.40 
Pageland, S. C. 
Preston Crawford 7-16-65 $ 22.10 
Mt. Croghan, S. C. 7-20-65 20.68 
$ 42.78 
Tommy Crawley 7-12-65 $ 72.23 
Ruby, S. C. 
Sam Crook 7-14-65 $ 22.32 
Jefferson, S. C. 
Earnest Demby 7-16-65 $ 27.60 
Jefferson, S. C. 7-19-65 31.40 
7-19-65 29.00 
7-20-65 28.71 
$ 116.71 
H. G. Demby 7-13-65 $ 16.87 
Jefferson, S. C. 7-14-65 20.64 
7-14-65 15.92 
7-17-65 27.90 
7-17-65 25.90 
7-17-65 26.90 
7-17-65 26.10 
7-19-65 24.64 
$ 184.87 
Jessie Demby 7-16-65 $ 42.40 
Pageland, S. C. 
David Eubanks 7-19-65 $ 30.80 
Jefferson, S. C. 
John Eubanks 7-20-65 $ 12.43 
Jefferson, S. C. 
Farmers Produce Market 7-22-65 $ 114.50 
Jefferson, S. C. 
G. A. Funderburk 7-13-65 $ 112.16 
Jefferson, S. C. 
J. R. Gardner 7-20-65 $ 226.49 
Jefferson, S. C. 
Jeff Gillmore 7-16-65 $ 23.20 
Mt. Croghan, S. C. 7-16-65 436.50 
a $ 459.70 
W. B. Hancock 7-14-65 $ 21.44 
Chesterfield, S. C. 7-17-65 374.80 
$ 396.24 
C. E. Horton 7-13-65 $ 44.03 


Pageland, S. C. 
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Seller and Address 
S. B. Horton 
Jefferson, S. C. 


Carol Jacobs 
Chesterfield, S. C. 
K. P. Jenkins 
Pageland, S. C. 
Repsy Jenkins 


Mt. Croghan, S. C. 


Robert Jenkins 
Riley, S. C. 


Wade T. Jenkins 
Pageland, S. C. 

Bobby Johnson 
Ruby, S. C. 


Ray Johnson 
Jefferson, S. C. 


Roy Johnson 
Mt. Croghan, S. C. 


C. D. Jordan 
Ruby, S. C. 


E. M. Jordan 


Mt. Croghan, S. C. 


R. E. Jordan 
Mt. Croghan, S. C. 
R. L. Jordan 
Pageland, S. C. 
Reese Jordan 
Pageland, S. C. 
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Date of Purchase 


7-15-65 
7-16-65 
7-16-65 


7-19-65 
7-19-65 


7-13-65 
7-13-65 
7-13-65 
7-13-65 
7-14-65 
7-14-65 
7-14-65 


7-16-65 
7-16-65 
7-16-65 


7-12-65 


7-12-65 
7-14-65 


7-19-65 
7-20-65 
7-20-65 
7-21-65 


7-16-65 
7-20-65 


7-12-65 
7-19-65 


7-16-65 
7-17-65 


7-16-65 
7-16-65 


7-13-65 
7-14-65 
7-19-65 
7-20-65 
7-21-65 
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Purchase Price 


$ 


$ 
$ 


RAR RAR RR 


RR 


fF RR 


18.78 
27.40 
25.56 
71.74 
120.23 


104.40 


67.57 
86.10 
41.70 
88.72 
85.76 
21.76 
34.42 
426.03 
105.90 
23.00 
93.90 
222.80 
67.12 


19.57 
17.44 
37.01 
43.01 
49.83 
46.75 
45.43 
185.02 
22.50 
33.55 
56.05 
163.52 
225.82 
389.34 
97.90 
95.30 
193.20 
58.80 


80.00 


271.66 
270.48 
283.36 
782.76 
277.20 
$1,885.46 
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Seller and Address Date of Purchase Purchase Price 
Ross Jordan 7-16-65 $ 55.20 
Mt. Croghan, S. C. 7-19-65 185.02 
$ 240.22 
Rufus Jordan 7-20-65 $ 135.24 
Pageland, S. C. 
Eddie Jowers 7-14-65 $ 5.28 
Jefferson, S. C. 
G. W. Kirkley 7-16-65 $ 32.50 
Jefferson, S. C. 7-16-65 37.00 
$ 69.50 
Pressley Kirkley 7-19-65 $ 83.93 
Mt. Croghan, S. C. 
Bill Lee 7-12-65 $ 11.92 
Jefferson, S. C. 
Charlie Leaird 7-13-65 $ 10.35 
Jefferson, S. C. 
Bennie McCaskell 7-15-65 $ 16.40 
Jefferson, S. C. 7-15-65 16.83 
7-15-65 19.04 
7-16-65 22.80 
7-16-65 21.80 
7-17-65 24.30 
7-17-65 23.60 
7-17-65 21.90 
7-20-65 31.24 
7-20-65 30.36 
7-20-65 29.04 
7-20-65 29.59 
7-21-65 29.48 
7-21-65 54.45 
7-21-65 28.49 
$ 399.32 
Amanda Miller 7-20-65 $ 14.52 
Jefferson, S. C. 
Hazel Miller 7-16-65 $ 7.00 
Jefferson, S. C. 7-19-65 17.60 
7-20-65 19.69 
44,29 
Robert Miller 7-17-65 $ 20.57 
Jefferson, S. C. 7-19-65 21.78 
7-20-65 22.11 
7-20-65 22.33 
7-20-65 20.90 
7-20-65 21.34 
$ 129.03 
Frankie Morgan 7-17-65 $ 24.00 


Jefferson, S. C. 








COLONY FRUIT & PRODUCE DISTRIBUTORS, INC. 1069 
Cite as 25 A.D. 1062 


Seller and Address Date of Purchase Purchase Price 

Willie Mungo 7-12-65 $ 20.02 

Jefferson, S. C. 7-13-65 58.20 

7-13-65 57.67 

$ 135.89 

Jessie Newman 7-20-65 $ 22.44 

Jefferson, S. C. 7-20-65 24.86 

$ 47.30 

Homer Nicholson 7-16-65 $ 74.80 
Pageland, S. C. 

Claude Oliver 7-17-65 $ 32.50 

Jefferson, S. C. 7-17-65 34.50 

7-17-65 28.50 

$ 95.50 

D. W. Oliver 7-16-65 $ 21.50 

Mt. Croghan, S. C. 7-16-65 23.50 

$ 45.00 

Jimmie Oliver 7-20-65 $ 18.81 
Jefferson, S. C. 

Earley Robinson 7-21-65 $ 140.47 
Jefferson, S. C. 

Roland Rollins 7-13-65 $ 121.05 

Jefferson, S. C. 7-16-65 36.40 

7-16-65 109.40 

7-17-65 78.80 

7-20-65 306.68 

7-21-65 122.54 

$ 774.87 

Wesley Rollins 7-13-65 $ 61.27 

Jefferson, S. C. 7-17-65 33.20 

7-17-65 50.80 

7-17-65 20.10 

7-20-65 91.63 

$ 257.00 

W. T. Short 7-13-65 $ 18.08 

Ruby, S. C. 7-14-65 58.96 

7-15-65 20.48 

7-19-65 80.30 

7-20-65 23.21 

$ 201.03 

Wade Sims 7-15-65 $ 39.10 
Jefferson, S. C. 

Dove Sowell 7-21-65 $ 26.07 

Jefferson, S. C. 7-21-65 27.94 

$ 54.01 

Hazel Sowell 7-16-65 $ 17.00 


Jefferson, S. C. 
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Seller and Address Date of Purchase Purchase Price 
R. H. Sowell 7-19-65 $ 47.52 
Jefferson, S. C. 7-19-65 21.70 
7-21-65 23.65 
7-21-65 24.42 
$ 117.29 
Bill Sullivan 7-15-65 $ 22.27 
Jefferson, S. C. 
Lonnie Sullivan 7-19-65 $ 24.86 
Jefferson, S. C. 7-20-65 20.02 
$ 44.88 
Mendel Sullivan 7-12-65 $ 42.15 
Jefferson, S. C. 7-12-65 24.97 
; $ 67.12 
T. W. Taylor 7-12-65 $ 77.85 
Pageland, S. C. 7-18-65 55.95 
$ 133.80 
D. W. Thurman 7-14-65 $ 22.64 
Ruby, S. C. 
Aruther Wilkerson 7-16-65 $ 54.50 
Patrick, S. C. 7-16-65 55.70 
$ 110.20 
Walker Wilkerson 7-12-65 $ 36.90 
Patrick, S. C. 7-12-65 37.28 
7-13-65 21.00 
7-14-65 65.92 
7-15-65 62.39 
$ 223.49 


The total of the agreed purchase prices is $11,542.58. No pay- 


ment having been made, the above grower-sellers assigned their 
claims to G. A. Funderburk, Jefferson, South Carolina, and M. 
Hershel Graves, Pageland, South Carolina, each of whom filed 


formal reparation complaints with the Department. On April 19, 
1966, the Judicial Officer issued default reparation awards against 


respondent in favor of G. A. Funderburk in the amount of 
$10,409.20 (PACA Docket No. 2-94) and M. Hershel Graves in 


the amount of $1,133.88 (PACA Docket No. 2-95). These awards 
are unpaid. 


5. By notice in writing, on April 7, 1966, respondent was af- 
forded the opportunity to demonstrate or achieve compliance with 
all lawful requirements of the Act relating to the allegations con- 


tained in paragraphs 8 and 4 above. Respondent has failed to do so. 
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CONCLUSIONS 


Respondent’s failure to make full and prompt payment in con- 
nection with the numerous transactions described in Findings 3 
and 4 constitutes wilful, repeated and flagrant violations of sec- 
tion 2(4) of the act (7 U.S.C. 499b(4)). In re Ripley Vegetable 
Company, 24 A.D. 360, 365 (1965) ; In re Kelly and Weathering- 
ton, Inc., 23 A.D. 715, 717 (1964); In re Raymond Clarence 
Alexander, 19 A.D. 1040, 1042 (1960); In re Cloud & Hatton 
Brokerage, 18 A.D. 547, 549 (1959). Since respondent’s license 
under the act terminated prior to the institution of this proceed- 
ing, the suspension or revocation thereof was not requested by 
complainant and should not be ordered. However, it is concluded 
that the facts and circumstances of the violations should be pub- 
lished, as requested by complainant (7 U.S.C. 499h(a)). See In re 
Ripley Vegetable Company, supra; In re Kelly and Weathering- 


ton, Inc., supra. 


ORDER 


The facts and circumstances herein shall be published and 
copies hereof shall be served upon the parties. 


(No. 10,762) 


A. BERTOLLA & SONS v. CHICAGO PRODUCE DISTRIBUTORS, INC., and 


/or LURIE Bros. PACA Docket No. 2-22. Decided August 30, 
1966. 


Time of delivery—Rejection—Damages 


Where contract did not specify exact time of delivery, respondents’ rejection 
for alleged late delivery was without reasonable cause and damages 
awarded complainant against respondents for difference between contract 


price and amount realized on resale plus expenses. 


Golbus & Golbus, of Chicago, Ill., for complainant. 


Mr. H. Haskell Lurie, of Chicago, Ill., for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation, in the amount of $671.27, against respondents in 
connection with the shipment of a carload of potatoes in inter- 
state commerce. 


A copy of the formal complaint was served upon respondents 
and a copy of the Department’s report of investigation was served 
upon each party. Respondents filed a joint answer in which they 
denied any liability in connection with the transaction. Since 
the amount involved does not exceed $1,500, the issues are sub- 
mitted under the shortened procedure provided in the rules of 
practice (7 CFR 47.20). Pursuant to such procedure the parties 
submitted further evidence in the form of verified statements, 
and both complainant and respondents filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Angelo F. Ber- 
tolla, Alex S. Bertolla, Rudolph F. Bertolla, and John P. Bertolla, 
doing business as A. Bertolla & Sons, whose address is Loxley, 
Alabama. 


2. The first respondent is a corporation, Chicago Produce 
Distributors, Inc., whose address is 55 South Water Market, 
Chicago, Illinois. At the time of the transaction involved herein, 
this respondent was not licensed but was subject to license under 
the act. 


3. The second respondent is a partnership composed of Max 
Brustin and Max P. Lurie, doing business as Lurie Bros., whose 
address is 84 South Water Market, Chicago, Illinois. At the time 
of the transaction involved herein, this respondent was licensed 
under the act. 


4. On or about May 19, 1965, in the course of interstate com- 
merce, complainant by oral contract sold to respondents, one car- 
load of 450 sacks of U.S. No. 1, size A, washed Alabama red 
potatoes at $6.78 per sack, delivered Chicago, to be shipped from 
Alabama on May 19, 1965. 


5. The contract was negotiated by Clarence Malmin of Edward 
H. Anderson & Co., Inc., a brokerage firm located in Chicago, 
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Illinois. The sale was made jointly to both respondents, it being 
understood between respondents that each would take one half 
of the carload. The contract specified that the potatoes would be 
shipped by May 19, 1965, and it was anticipated by all parties 
that the shipment would be available to respondents before the 
market opened on Monday, May 24, 1965. 


6. On May 19, 1965, complianant shipped the potatoes called 
for by the contract from Loxley, Alabama, to its broker in 
Chicago, who diverted the car, numbered FHIX 40208, to Chicago 
Produce Distributors, Inc., Wood Street Terminal, Chicago, IIl- 
inois, on May 21, 1965. The broker orally notified Chicago Prod- 
uce Distributors, Inc., on May 20, 1965, of the car number, rout- 
ing, and manifest of the shipment, and on May 21, 1965, the 
broker issued its invoice to this respondent. 


7. The potatoes called for by the contract arrived in Chicago 
at 5 p.m. on May 24, 1965, and were made available to respondents 
at the Wood Street Terminal, Chicago, at 7:15 a.m. on the morn- 
ing of May 25, 1965, at which time respondents refused to accept 
delivery. Respondents offered to accept the car at the average 
market price for Wednesday, May 26, 1965, that is, at $5.65 per 
sack. This offer was rejected by complainant, acting through its 
broker, and by wire of May 26, complainant notified Chicago Prod- 
uce Distributors, Inc.: “We do not accept your rejection FHIX 
40208.” Thereafter, complainant instructed its broker to sell the 
load at the best price attainable. In accordance with these in- 
structions, the broker, Edward H. Anderson & Co., Inc., sold the 
load on May 27, 1965, for $5.50 per sack. At this time the load 
was two sacks short, so that only 448 sacks were thus sold. Com- 
plainant incurred costs of $39.27 for demurrage and re-icing at 
Chicago; re-icing was necessary to preserve the potatoes after 
respondents’ rejection thereof. 


8. Market News Reports for Chicago quote prices per sack of 
Alabama Round Reds, U.S. No. 1, size A, as follows: 


5-18-65 $7.10-7.25 
5-19-65 6.50-6.90 
5-24-65 5.50-6.00, best mostly 5.90-6.00 
5-25-65 5.60-6.00 
5-26-65 5.50-5.80 


5-27-65 5.00-5.75 
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9. The formal complaint was filed on November 15, 1965, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


There has been considerable vacillation in the defenses raised 
by respondents during this proceeding. Various defenses that 
were raised have apparently been abandoned by respondents, as 
for example, the answer’s denial that complainant was the seller 
in this transaction was obviously abandoned when respondents 
later acknowledged that complainant was an undisclosed princi- 
pal. We do not propose to rule herein upon any of respondents’ 
defenses which fall within the aforementioned category. 


It is clear from the evidence that this was a delivered sale in 
which it was contemplated by all parties that delivery at the 
Wood Street Terminal, Chicago, would be made before that market 
opened on Monday, May 24, 1965. Respondents contend that 
complainant, through its broker, guaranteed delivery for this 
time, though in their brief respondents claim reliance upon a long 
established custom of carlot trading at the Wood Street Terminal, 
namely, “that by shipping on a certain day, arrival may be an- 
ticipated for the market of the morning following the usual and 
customary days in transit from the various shipping areas.” We 
have no doubt but that all parties anticipated that these potatoes 
would arrive in time for the Chicago market of Monday, May 
24, 1965, and we have so found. However, we cannot find that 
the broker or complainant made any guarantee to respondents 
concerning the time of arrival. The broker’s invoice does not 
specify any time for arrival, and even though respondents deny 
receiving this invoice, it was issued by the broker and is evidence 
of the agreed terms of the contract. Moreover, the broker states, 
under oath, that during negotiations which led to this sale, Jerome 
Wilensky of Chicago Produce Distributors, Inc., stated that it 
would make no difference if the car were shipped on May 18 or 
May 19, since the car would be on track early for Monday morn- 
ing’s market in Chicago. Similarly, Max P. Lurie of respondent 
Lurie Bros. states in his affidavit that the broker, Malmin, offered 
“a car out the 19th of May, 1965.” We conclude from all the 
evidence of record, that the contract terms did not guarantee any 
specific time of arrival for the potatoes, but rather that the 
parties contracted with respect to a specific shipping date. Al- 
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though all parties contemplated that delivery would be made 
within four days after the date of shipment, no specific time for 
delivery was set by the contract terms. 


The potatoes were shipped on May 19, 1965, in accordance 
with the contract terms. They arrived at destination at 5 p.m. 
on May 24, 1965, as evidenced by the notation on the railroad 
freight bill, and they were made available to respondents at the 
Wood Street Terminal, Chicago, by 7:15 a.m. on the morning of 
May 25, 1965, at which time respondents refused to take delivery. 
Thus arrival was delayed by approximately 12 hours, and tender 
of delivery by some 24 hours, and the primary issue for determi- 
nation herein is whether this delay in this delivered sale consti- 
tuted reasonable cause for rejection by respondents in the absence 
of a specified contractural time for delivery. Such a delay did not 
constitute reasonable cause for rejection, cf. Peterson Potato 
Company v. Burker & Company, Inc., 7 A.D. 31, 35. We must 
conclude, therefore, that respondents’ rejection of these potatoes 
was without reasonable cause, and was in violation of section 2 
of the act, so that complainant is entitled to an award of repara- 
tion. 


In an action by the seller for non-acceptance of produce, the 
general measure of damages is the difference between the contract 
price and the market value at the time the produce ought to 
have been accepted. Where the seller promptly and properly 
resells the produce, the resale price is considered to represent 
the market value. In such event, the seller is also entitled to 
recover proper expenses incurred in the resale. Harl Fruit Com- 
pany v. Veteran’s Wholesale Fruit and Produce, 15 A.D. 457, 
461. Since it appears from the evidence in this case that com- 
plainant promptly and properly resold the potatoes following 
rejection, complainant is entitled to recover damages in the 
amount of $573.44, being the difference between the contract 
price (on the 448 sacks delivered) of $3,037.44 and the resale 
price of $2,464, plus expenses of $39.27 incurred for demurrage 
and re-icing at Chicago. Reparation should, therefore, be awarded 
to complainant in the total amount of $612.71, with interest. We 
have disallowed complainant’s claim for brokerage fees since it 
does not appear that any additional brokerage fees were charged 
to complainant beyond those originally agreed upon. 


Respondents, in their brief, contend that no contract existed 
because there is an absence of the conditions necessary to satisfy 
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the statute of frauds, and respondents cite early decisions made 
under the act in support of this contention. Such is not presently 
the case. The United States Court of Appeals for the Third 
Circuit decided in Rothenberg v. H. Rothstein & Sons, 183 F. 2d 
524 (1950), that the Pennsylvania statute of frauds was not ap- 
plicable to deny the appellee the right to file his complaint with 
the Secretary and to secure a reparation order. This ruling has 
been followed in subsequent decisions of the Secretary under the 
act. In Great Western Food Distrs., Inc. v. Meltzer & Son, 12 
A.D. 156, 163 (1953), it was held that both the Illinois and Penn- 
sylvania statutes of fraud are procedural in nature and thus are 
not available in a proceeding brought under the Perishable Agri- 
cultural Commodities Act. Hence the statute of frauds is not 
available as a defense in the present proceeding. 


Respondents’ further contention that there was a breach of 
duty by the broker in failing to inform respondents that there 
had been a wreck and that the car of potatoes had to be re-routed, 
and that this breach of duty should be imputed to complainant, 
lacks any merit because the evidence shows that this car proceeded 
according to the usual and customary route. There is thus no 
indication that the wreck had any effect upon the movement of 


this carlot of potatoes, and in any event respondents have sub- 
mitted no proof that they sustained any loss from any delay in 


transportation. 


ORDER 


Within 30 days from the date of this order respondents, jointly 
and severally, shall pay to complainant, as reparation, $612.71, 
with interest thereon at the rate of 6 percent per annum from 
July 1, 1965, until paid. Of course, payment of the total amount 
of $612.71 to complainant will discharge this claim. 


The facts and circumstances as set forth shall be published. 


Copies of this order shall be served upon the parties. 
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(No. 10,763) 


T. CARL MANGUM v. D. G. SNYDER BROKERAGE COMPANY. PACA 
Docket No. 2-106. Decided August 30, 1966. 


Acceptance—Liability—Failure to prove credits 


Where respondent admitted purchase and acceptance of produce and failed 
to sustain burden of proof with respect to credits claimed against com- 
plainant, respondent liable for unpaid purchase price. 


Complainant pro se. 
Calhoun, Phelan & Campbell, of Memphis, Tenn., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodites Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $13,162.10 against respondent in connection with transac- 
tions involving various truckloads of tomatoes, beans, squash, and 
cucumbers in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent. Respondent filed an answer admitting that he owed 
complainant $13,022.95 in connection with the transactions in- 
volved herein, but denying liability with respect to the balance 


claimed of $139.15. 


On the basis of the admission contained in the answer, an order 
for the undisputed amount of $13,022.95 was issued against re- 
spondent in complainant’s favor on May 13, 1966. Respondent’s 


liability for the remaining disputed amount of $139.15, however, 


was left for subsequent determination in the same manner and 
under the same procedure as would have been the case if no order 
for payment of the undisputed amount had been issued. 


Although the amount of damages claimed in the complaint ex- 
ceeds $1,500, the parties waived oral hearing. Accordingly, the 


evidence is submitted under the shortened procedure provided in 
the rules of practice, 7 CFR 47.20. Under this procedure the plead- 
ings filed by the parties, being verified, are considered as evidence 
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in this case. In addition, complainant and respondent, respectively, 


were given the opportunity to submit further evidence by means 
of an opening and an answering statement. However, neither 
did so. 


FINDINGS OF FACT 


1. Complainant, T. Carl Mangum, is an individual whose ad- 
dress is P. O. Box 262, Pompano Beach, Florida. 


2. Respondent is an individual, Dale G. Snyder, doing business 
as D. G. Snyder Brokerage Company, whose address is 198 South 
Main Street, Memphis, Tennessee. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. During the period from August 31, 1965, through September 
27, 1965, in the course of interstate commerce, complainant sold 
and shipped to respondent, at destinations in Arkansas and Ten- 
nessee, various truckloads of mixed produce, for agreed purchase 
prices totaling $13,162.10, f.o.b. loading points in the State of 
North Carolina. The various truckloads were received and ac- 


cepted by respondent at their respective contract destinations. 


4. Respondent has satisfied the order calling for the payment 
to complainant of $13,022.95 as an undisputed amount, leaving a 


balance due and owing of $139.15. 
5. The formal complaint was filed on March 7, 1966, which was 


within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent admits the purchase, receipt, and acceptance of the 
various truckloads of produce involved herein. He claims credit in 
diminution of his liability to complainant, however, in the total 
amount of $139.15 in connection with the shipments represented 
by complainant’s Exhibits E, G, and H, attached to the formal 
complaint. 


As the party claiming such credits, the burden rests upon re- 
spondent to substantiate his claim by a preponderance of the evi- 
dence. Respondent, however, has submitted no evidence in this 
proceeding except his verified answer. While he alleges therein 
that he is entitled to the credits totaling $139.15 in connection with 
the subject transactions, he has explained neither the nature of 
the credits nor the manner in which they accrued in his favor. 
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Accordingly, we conclude that he has failed to sustain his burden 
of proof with respect to the credit claimed against complainant. 
The total contract prices of the truckloads of produce involved 
herein is $18,162.10. Respondent has satisfied the order calling for 
the payment to complainant of $13,022.95 as an undisputed 
amount, leaving an unpaid balance of $139.15. Respondent’s fail- 
ure to pay this balance is in violation of section 2 of the act, for 
which reparation of $139.15 should be awarded, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $139.15, with interest thereon at 
the rate of 6 percent per annum from October 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,764) 


W. A. SPECTOR, INC. v. B & S Fruit Corp. PACA Docket No. 
2-112. Decided August 30, 1966. 


Composition agreement—Applicability of 


Composition agreement by other creditors of respondent to accept percentage 
settlement not binding on complainant who refused to join in such 
agreement and respondent therefore liable to complainant for full 


amount owing. 


Complainant pro se. 
Finkel & Nadler, of New York, N. Y., for respondent. 
Miss Daphne M. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with multiple sales of water- 
melons and yams, in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
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the report of investigation was also served upon complainant. 
Respondent filed an answer requesting that the complaint be 
denied. Since the amount claimed is less than $1,500, the issues 
are submitted under the shortened procedure provided in the rules 
of practice (7 CFR 47.20). Pursuant to such procedure, both par- 
ties were afforded opportunity to submit further evidence, though 
they did not do so. The complaint and the answer were sworn to 
by the parties filing them; thus these pleadings, and the report of 
investigation prepared by the Department, constitute the evidence 
in the case. No briefs were filed. 


FINDINGS OF FACT 
1. Complainant is a corporation, W. A. Spector, Inc., whose ad- 


dress is 301 Washington Street, New York, New York. 


2. Respondent is a corporation, B & S Fruit Corp., whose ad- 
dress is 1713 Nostrand Avenue, Brooklyn, New York. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 

3. On or about June 25, 28, and 30, 1965, and July 1, 2, 6, 9, 12, 
13, 14, 15, 16, 19, 21, 22, 26, 27, 28, and 29, 1965, in interstate 
commerce, respondent purchased and accepted delivery of yams 


and watermelons from complainant at agreed purchase prices 
totaling $232.65, no part of which has been paid. 


4, At some time, respondent effected an agreement with 95 per- 
cent of its creditors, whereby they consented to and accepted re- 
spondent’s offer of a 20 percent payment in settlement of their 
claims. Complainant was notified of the meeting of creditors but 
complainant has refused to accept respondent’s offer of settlement, 
has refused to sign the acceptance sent to it by the Committee of 


Creditors, and has not accepted any compromise payment from 
respondent. 


5. The informal complaint was received by the Department on 
October 10, 1965, which was within 9 months after accrual of the 
cause of action herein. 


CONCLUSIONS ‘ 


Respondent has requested denial of this complaint based on the 
fact that it has achieved a common law settlement with 95 percent 


of its creditors, and has offered to make the same settlement with 
complainant herein. No brief was filed by respondent, so that no 
legal theory or precedents were cited in support of respondent’s 
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position. In its answer, respondent terms its agreement with cred- 
itors as a compromise of debts, and also as a common law settle- 


ment. Although respondent does not use the term “composition 
with creditors,” we find that its agreement must be so categorized. 


As a general rule, in the absence of statute or insolvency pro- 
ceedings, compositions with creditors are binding only on those 
who assent, Spector v. Markoff, 25 A.D. 397, 401. “The rule is well 
settled that creditors may enter into and bind themselves by a 
composition agreement. Such agreements are sustained on the 
basis of the mutuality thus created but it is also settled that those 
who do not enter into the agreement cannot be bound thereby.” 
Town of Dundee v. Pressgrove, 15 So. 2d 448. 


Respondent admits in its answer that it owes to complainant the 
amount of $232.65, subject to its ‘special defense’ which sets forth 


the aforementioned agreement with 95 percent of its creditors. 
We must conclude that complainant did not join in this agreement 


and was not bound thereby. 


Respondent’s failure to pay $232.65 to complainant is in viola- 
tion of section2 of the act, and complainant should be awarded 
reparation in this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $232.65, with interest thereon at 
the rate of 6 percent per annum from September 1, 1965, until paid. 


The facts and circumstances as set forth herein shall be 


published. 
Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 10,765) 


MARTIN PRODUCE COMPANY (INC.) v. JIMMIE SHMON PRODUCE 
BROKER. PACA Docket No. 2-158. Order issued August 18, 
1966. 
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DISMISSAL—WITHDRAWAL OF APPLICATION FOR LICENSE 


(No. 10,766) 


LATIN-AMERICAN FRUIT AND SHIPPING Corp. PACA Docket No. 
2-205. Order issued August 1, 1966. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 10,767) 


FRUIT GROWERS SERVICE Co, v. CONTRERAS BRO’S PRODUCE. PACA 
Docket No. 2-217. Reparation of $3,947.50 with 6 percent 


interest from January 1, 1966, awarded complainant against 
respondent in order issued August 3, 1966. 


(No. 10,768) 


G. A. FUNDERBURK v. JOHN A. FIERRO. PACA Docket No. 2-211. 
Reparation of $926.31 with 6 percent interest from August 
1, 1965, awarded complainant against respondent in order 


issued August 3, 1966. 


(No. 10,769) 


J. R. WITT PRODUCE Co., INC. v. JACK BOWER. PACA Docket No. 
2-212. Reparation of $3,316.19 with 6 percent interest from 
August 1, 1965, awarded complainant against respondent 
in order issued August 3, 1966. 


(No. 10,770) 


JIMMIE SHMON PRODUCE BROKER v. CONTRERAS BRO’S: PRODUCE. 
PACA Docket No. 2-213. Reparation of $1,829.45 with 6 
percent interest from February 1, 1966, awarded complain- 
ant against respondent in order issued August 3, 1966. 


(No. 10,771) r 


NISHIMURA FARMS v. CAPITAL CITY BROKERAGE Co. PACA Docket 
No. 2-216. Reparation of $1,015.19 with 6 percent interest 
from August 1, 1965, awarded complainant against respond- 
ent in order issued August 3, 1966. 
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(No. 10,772) 


PAUL D. JONES, INC. v. UNITED BANANA DISTRIBUTING CO., INC. 
PACA Docket No. 2-210. Reparation of $1,963 with 6 per- 


cent interest from April 1, 1966, awarded complainant against 
respondent in order issued August 3, 1966. 


(No. 10,778) 


BLUE RIBBON SALEs Co. v. MADONIA PRODUCE Co. PACA Docket 
No. 2-222. Reparation of $2,672.50 with 6 percent interest 
from January 1, 1966, awarded complainant against respond- 


ent in order issued August 10, 1966. 


(No. 10,774) 


FRANK KENWORTHY COMPANY v. CAMP & Co., INc. PACA Docket 
No. 2-206. Reparation of $1,803 with 6 percent interest 


from August 1, 1965, awarded complainant against respond- 
ent in order issued August 10, 1966. 


(No. 10,775) 


MAX V. HERBOLD v. CONTRERAS BRO’S PrRoDUCE. PACA Docket 
No. 2-221. Reparation of $630 with 6 percent interest from 
December 1, 1965, awarded complainant against respondent 
in order issued August 10, 1966. 


(No. 10,776) 


RALPH W. LONG v. NICHOLAS LANZETTI. PACA Docket No. 2-220. 
Reparation of $2,752.20 with 6 percent interest from October 


1, 1965, awarded complainant against respondent in order 
issued August 10, 1966. 


(No. 10,777) 


DEARDORFF-J ACKSON COMPANY v. WESTERN DISTRIBUTORS. PACA 
Docket No. 2-80. Reparation of $2,006.61 with 6 percent 
interest from July 1, 1965, awarded complainant against 
respondent in order issued August 15, 1966. 
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(No. 10,778) 


ECKEL PRODUCE Co. v. RIO BRAVO PRODUCE, INC. PACA Docket 
No. 2-230. Reparation of $563.69 with 6 percent interest 
from September 1, 1965, awarded complainant against re- 
spondent in order issued August 15, 1966. 


(No. 10,779) 


Musso Bros. MUCK F'ARMs, INC. v. LOUIS EDWARDS. PACA Docket 
No. 2-231. Reparation of $1,113.40 with 6 percent interest 
from September 1, 1965, awarded complainant against re- 
spondent in order issued August 15, 1966. 


(No. 10,780) 


ORE-IDA Foops, INC. v. RALPH KOVEL & ASSOCIATES, INC. PACA 
Docket No. 2-228. Reparation of $8,662.50 with 6 percent 
interest from May 1, 1965, awarded complainant against 
respondent in order issued August 15, 1966. 


(No. 10,781) 


BUSHMAN GROWERS SALES, INC. v. UNITED BANANA DISTRIBUTING 
Co., INc. PACA Docket No. 2-238. Reparation of $887.50 
with 6 percent interest from March 1, 1966, awarded com- 
plainant against respondent in order issued August 17, 1966. 


(No. 10,782) 
HITCHCOCK PACKING Co., INC. v. RIO BRAVO PRODUCE, INC. PACA 
Docket No. 2-237. Reparation of $512.73 with 6 percent in- 


terest from December 1, 1965, awarded complainant against 
respondent in order issued August 17, 1966. 


(No. 10,783) 


NATHAN Moss v. ELIAS & FIOL, INc. PACA Docket No. 2-229. 
Reparation of $2,275 with 6 percent interest from September 
1, 1965, awarded complainant against respondent in order 
issued August 17, 1966. 
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(No. 10,784) 


NOLAND BROS. v. PANGBURN DISTRIBUTING, INC. PACA Docket 
No. 2-235. Reparation of $672.50 with 6 percent interest 
from April 1, 1966, awarded complainant against respondent 
in order issued August 17, 1966. 


(No. 10,785) 


O. L. COGBURN PRODUCE COMPANY v. TEXAS Spups, INC. PACA 
Docket No. 2-239. Reparation of $473.50 with 6 percent in- 
terest from September 1, 1965, awarded complainant against 
respondent in order issued August 17, 1966. 


(No. 10,786) 
F. H. DicKs v. DIAMOND “D” PACKAGING Co. PACA Docket No. 
2-236. Reparation of $4,516.49 with 6 percent interest from 


September 1, 1965, awarded complainant against respondent 
in order issued August 18, 1966. 


COURT DECISION 


MANDELL, SPECTOR, RUDOLPH Co. v. UNITED STATES OF AMERICA. 
Decided August 24, 1966. 


UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 


No. 15451 
OPINION OF THE COURT 
Before McLaughlin, Hastie and Ganey, Circuit Judges. 


By GANEY, Circuit Judge. 


This is an appeal under the Judicial Review Act of 1950,! 
seeking a review of an order issued by the Judicial Officer of the 
Department of Agriculture, pursuant to authority delegated to 





64 Stat. 1127, as amended, 5 U.S.C. 1031, et seq. 
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him by the Secretary of Agriculture. The order was issued pur- 
suant to the Perishable Agricultural Commodities Act, wherein 
the petitioner was suspended for 90 days from operating in inter- 
state commerce as a commission merchant, dealer and broker in 
fresh fruits and vegetables. The execution of this order has been 
stayed by the Judicial Officer pending the outcome of this appeal. 


The Perishable Agricultural Commodities Act requires of all 
persons transacting business in fresh fruits and vegetables in 
interstate and foreign commerce as commission merchants, brok- 
ers or dealers, to be licensed under the Act. 7 U.S.C. 499c. The 
Act makes it unlawful for persons to engage in “unfair conduct” 
as defined in 7 U.S.C. 499b. The relevant subsection (4) makes 
it unlawful— 


For any commission merchant, dealer, or broker . . . to fail 
or refuse truly and correctly to account and make full pay- 
ment promptly in respect of any transaction in any such com- 
modity to the person with whom such transaction is had;... 


The statute provides for the filing of a complaint with the Secre- 
tary of Agriculture of anyone complaining of a violation and 
whenever the Secretary deems it warranted, a copy of the com- 
plaint made will be forwarded by the Secretary to the commission 
merchant, dealer or broker, who will be called upon to answer. 
7 U.S.C. 499f(a). Additionally, 7 U.S.C. 499f(b) provides as 
follows: 


Any officer or agency of any State or Territory having juris- 
diction over commission merchants, dealers, or brokers in 
such State or Territory and any employee of the United States 
Department of Agriculture or any interested person may file, 
in accordance with rules and regulations of the Secretary,’ 
a complaint of any violation of any provision of this chapter 
by any commission merchant, dealer, or broker and may re- 
quest an investigation of such complaint by the Secretary. 


If, in the opinion of the Secretary, the facts so warrant, he may 
have the complaint served on the person concerned and afford him 
an opportunity for a hearing before a hearing examiner and, in 
accordance with the provisions of 7 U.S.C. 499b, if the violation is 





27 U.S.C. 4990 gives the Secretary authority to make such rules and regulations as may be 
necessary to carry out the provisions of the Act. 7 C.F.R. 47.27(b) provides that “Dis- 
ciplinary proceedings may be instituted only upon moving papers filed by the Deputy Ad- 
ministrator acting either as a result of the informal-complaint procedure hereinbefore pro- 
vided or on his own motion.” (Italics ours.) 
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proven, he may suspend the license of the offender for a period 
not to exceed 90 days. 


In addition, licensed brokers are required to assign a lot 
number to each load of the products received and to be sold for 
the account of another and enter the assigned lot number on the 
receiving record in connection with the respective loads and on 
sales tickets identifying sales from such lots and such lot numbers 
shall be placed on the sales tickets at the time of the sale. Addi- 
tionally, these records and documents must be kept in file for a 
period of 2 years. 


In early 1961, Hicks Produce, Inc., filed with the Department 
of Agriculture a complaint concerning 57 shipments of tomatoes 
consigned to the petitioner for its account. These shipments 
comprised 98,692 cartons of tomatoes. Upon investigation by the 
Department, the books of the petitioner were examined for the 
period through May, 1961, during which the above shipments had 
been handled by the petitioner. The investigators were unable 
to secure the accounts receivable records for this period for the 
reason, as averred in the petition for review, certain business 
records were unavailable since it was alleged they had disappeared 
in an accident which had occurred in a storage place of petitioner’s 
business. However, the investigators compared invoices reflecting 
the sale of Hicks’ tomatoes with prices actually paid by the buyers 
and a comparison of the prices actually paid revealed a number 
of discrepancies and, as a result of their examination, the investi- 
gators were able to identify sales of 83,313 containers and they 
reconstructed an account sales which showed net proceeds of 
$106,221.77 in connection therewith. Comparison of the figures 
reported by the petitioner to Hicks showed net proceeds of 
$104,545.57; there thus was an underpayment by the petitioner 
to Hicks of $1,676.20. 


Accordingly, on April 17, 1962, after the investigation of Hicks 
was completed, representatives of the Department of Agriculture 
met with the officers of the petitioner and their attorney and 
went over their findings. While there was a denial of any under- 
payment or discrepancies by the petitioner, in order to close the 
matter out the petitioner tendered a check for $1,676.20, payable 
to Hicks. 


On the next day, April 18, 1962, the chief investigator for the 
Department of Agriculture, Koenigsburg, informed the officers of 
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the petitioner that, in conformity with the Department’s proce- 
dure, its records would be spot-checked to determine whether the 
Hicks case was an “isolated case” or whether it was a regular 
practice. The record discloses that at that time an informal 
disciplinary complaint was served by Investigator Koenigsburg 
upon the respondent, but, on motion of the petitioner, when listed 
for argument in this court, any reference to this informal com- 
plaint was stricken by the court since the complaint itself was 
not introduced in evidence and made a part of the record in the 


case, 


The main thrust of the petitioner’s contention is that prior to 
the commencement of this second of the two investigations on 
April 18, 1962, one day after the completion of the Hicks investi- 
gation, which uncovered wrongdoing, there had not been filed 
by the Secretary of Agriculture “a complaint by a person ag- 
grieved by an alleged violation of the Act.” 


However, at that time no objection was raised by the petitioner 
to the investigators’ perusal of the company’s books, but, in fact, 


it advised them that it would cooperate fully and would furnish 


all books, records and accounts to be available to the investigators 


who began the investigation the following day. As adverted to 
above, and at the petitioner’s suggestion, it placed at the disposal 
of the investigators all of the books, records, etc., that were 
available. It can thus be readily seen that the petitioner had 
adequate notice of the investigation and was willing that it pro- 
ceed and by their conduct in placing the books and records that 
were available at the investigators’ disposal, waived any techni- 
cality of being served with an informal complaint. Furthermore, 
it can be seen that this investigation, one day later, stemmed from 
the Hicks investigation which was begun after a complaint, so 
there was continuity of the investigation to determine additional 
wrongdoing, prompted by the discovery of the wrongdoing dis- 
covered in the Hicks investigation. There would be manifest un- 
fairness to the Department of Agriculture if this objection, raised 
long after the administrative process was over, and occasioned 
by the Government’s failure to make the informal complaint part 
of the record, caused us to hold that the reqtirement of such an 
“informal disciplinary complaint” was requisite, and could not 
be waived by respondent’s consent. In the face of the petitioner’s 
agreement to the investigation, the aid and assistance rendered by 
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it, it was tantamount to a waiver of the requirement of the 
statute, as we shall in more detail point out. 


The investigators selected, at random for detailed investigation, 
35 shipments received by the petitioner during the period October 
4, 1960, through April 12, 1962, and they discovered that the 
petitioner (1) did not maintain proper receiving records at the 
store or depot; (2) while sales at the store were not identified 
by lot numbers in all cases, in many cases shipper’s initials or 
other identifying marks had been used, which method, while un- 
satisfactory in a number of cases, was the only available method; 
(3) while the sales made at the depot were identified by the 
number of the railroad car in which the produce was received, 
when a portion of the shipment was transferred to the store for 
sale, a ticket was issued showing a sale to the store at a price 
which was normally lower than other sales made at the depot; 
and (4) the petitioner’s accounts receivable records for the period 
January 1, to July 1, 1961, were missing and they alleged they 
had been lost or inadvertently destroyed. 

Based on the petitioner’s records, the investigators compared 


account sales for these shipments with the account sales petitioner 
had actually rendered to the shippers and in each of the 35 in- 
stances, the comparisons disclosed discrepancies ranging from an 
underpayment of $840.26 to an overpayment of $159.62, which 
is substantially supported in the record. 


On May 23, 1962, after completion of the investigation, the 
investigators again met with Messrs. Mandell, Spector and 
Rudolph, and Ned Stein, their attorney, and advised them of the 
results of their investigation. 


Later, on July 26, 1962, the Department wrote to the petitioner 
a 78 page letter setting out in a most detailed accounting each 
one of the 35 cases investigated and noted the underpayments 
and discrepancies therein. While it is a fact that the sales from 
the shipments received had to be reconstructed both at the 
petitioner’s store location, as well as those at the depot location 
(two service centers maintained by the petitioner), by matching 
sales tickets and shipments name or initials; and, further, that 
fewer sales of a commodity from a shipment could be found than 
were actually contained in that shipment, in which instances the 
investigators were compelled to compute an average price of a 
commodity from the identifiable sales of a particular shipment, 
nevertheless, all of this was the best and only method available 
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by reason of mislaid or lost records and the failure to assign lot 
numbers to shipments by the petitioner. 


Some six months later, on November 27, 1962, the Department 
again wrote to the petitioner explaining that an examination of 
the records of the Hicks case revealed that it did not maintain 
proper receiving records, that it did not assign and use lot 
numbers and that it was unable to locate and produce the accounts 
receivable ledgers. It also reminded petitioner of the fact that it 
had tendered to Hicks a check in the amount of $1,676.20 in 
restitution of its underpayment; that concerning the additional 
investigation made as a result of what was uncovered in the Hicks 
case, 35 additional shipments were investigated covering a period 
from October, 1960, to April, 1962, which revealed that it had 
under-reported and under-paid the net proceeds of 28 shipments 
and had over-reported and over-paid in 7 shipments. It can thus 
be seen that, here again, the Government reiterated to the peti- 
tioner the discrepancies that it had previously found. The letter 
further advised petitioner that it was to make restitution of the 
underpayments, but it had declined to so do and that violations 
such as had been found were of sufficient grounds to institute 
disciplinary action which could result in the revocation or sus- 
pension of its license and, finally, the letter was addressed to it, 
as stated, in compliance with § 9(b) of the Administrative Pro- 
cedure Act, 5 U.S.C. 1008(b), and they were now affording peti- 
tioner an opportunity to furnish any explanation or comments 
pertaining to the transactions therein listed and stating that its 
reply should reach the office of the Department not later than 
December 19, 1962. 


Ned Stein, attorney for the petitioner, replied to this letter on 
December 17, 1962, and he specifically denied the underpayments, 
as well as the overpayments, and admitted therein that a request 
had been made for payment of these underpayments, but his 
client felt that there was no liability therefor and that, “Under 
the circumstances, my client is desirous of defending any dis- 
ciplinary action which your department may care to institute.” 


The record discloses that at the hearing before Examiner Curry 
on March 24, 1964, Eugene N. Carlucci, an investigator, testified 
with respect to 25 of the underpayments discovered, as follows: 


We advised them [petitioner] of the discrepancies in the 


last 25 accountings. And Mr. Stein [counsel for the peti- 
tioner] stated that he could not dispute our figures, as we had 
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thoroughly examined the records, and the figures were ob- 
tained from his client’s records. We asked the officers of the 
firm if they thought differently, and they replied that they 
did not. Mr. Mandell said that there must be some explana- 
tion because they actually did not underpay anyone even 
though the records indicated they did. 


Mr. Stein also said at this time he wanted to discuss this 
matter with Mr. Gardner and Mr. Dimond before recommend- 
ing the payment of the underpayments found. 


Q. At that time they could not come forward with any 
explanation as to the discrepancies that you found? 


A. No, sir. 


Q. At that time did they attempt to indicate to you how they 
arrived at the manner in which they put together the figures 
from which they made up their respondent’s account sales? 


A. No, sir. 


On March 20, 1963, the acting director of the Fruit and Vege- 
table Division filed with the Secretary of Agriculture a formal 
complaint charging petitioner with (1) having failed to account 
and make payment for the net proceeds realized from sales con- 
cerned; (2) having failed to maintain and preserve such accounts 
and state fully and correctly all transactions involved in its busi- 
ness; and (3) having repeatedly and flagrantly violated 7 U.S.C. 
499b by its failure to account and make payment truly and cor- 
rectly. Petitioner’s license automatically terminated on October 
21, 1963, because of their failure to pay the annual licensing fee 
which was apparently an oversight on its part, rather than a 
desire on its part to permit the license to terminate. In December, 
1963, the Director of the Fruit and Vegetable Division filed with 
the Secretary notice to show cause why a license should not be 
denied to the petitioner, the grounds therein asserted being sub- 
stantially identical to those previously made in the complaint. 
The two proceedings were consolidated and a hearing conducted in 
Philadelphia before a hearing examiner. In December, 1964, the 
hearing examiner recommended that any license held by the 
petitioner under the Act be revoked and its application for a new 
license denied, to which exceptions were duly filed by the peti- 
tioner. 


Following oral argument, on May 14, 1964, the Judicial Officer 
entered his order containing extensive findings of fact and con- 
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clusions of law with respect to the Hicks transaction and with 
respect to the erroneous accounting concerning the 35 other lots 
which the investigators had examined. He also found that, by 
letter dated November 27, 1962, sent in accordance with § 9(b) 
of the Administrative Procedure Act, 5 U.S.C. 1008(b), petitioner 
had been afforded the opportunity to achieve compliance with 
the Act, but failed to so do. He also found that the averaging of 
sales was not arbitrary and had basis in fact and logic to support 
it and could not be characterized as unreasonable and was neces- 
sary to arrive at the approximate amount actually owing to the 
consignors and joint account partners. He considered the viola- 
tions “the most serious and flagrant type possible under the act” 
since they involved “breaches of fiduciary duty by an agent to 
his principal and by a joint account partner to his joint venturer” 
and, finally, ordered the suspension for ninety days of any license 
held by the petitioner and that a new license should not be issued 
until the expiration of that period. 


In American Export and Isbrandtsen v. Federal Maritime 
Commission, 334 F. 2d 185, where a letter, in an instance similar 
to the factual situation here under review, was held not to be a 


formal complaint, nevertheless the court held that from a review 
of the record they were satisfied that no substantial right of due 
process was denied to the petitioner and no prejudice was suffered 
by it by its failure to comply with Rule 5(b) and 8(c) concerning 
formal complaints under the Federal Maritime Commission Rules 
of Practice and Procedure, 46 C.F.R. c.iv § 502.67. 


It is submitted that § 9(b) of the Administrative Procedure 
Act, 5 U.S.C. § 1008 (b),* was fully complied with here by reason 
of the fact that the petitioner was notified by letter of the viola- 
tions and given an opportunity to redress its misconduct, but 


it failed to so do. 


It is submitted the Secretary of Agriculture sustained the bur- 
den of proving violations of the Perishable Agricultural Com- 
modities Act for purpose of imposing a punitive license suspen- 


sion and that his order of license suspension should be affirmed. 


« 


*This section, in pertinent part, provides: ‘“‘Except in cases of willfulness or those in which 
public health, interest or safety requires otherwise, no withdrawal, suspension or revocation, 
or annulment of any license shall be lawful unless, prior to the institution of agency pro- 
ceedings therefor, facts or conduct which may warrant such action shall have been called 


to the attention of the licensee by the agency in writing and the licensee shall have 


been accorded opportunity to demonstrate or achieve compliance with all the lawful require- 
ments.” 








